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The first edition of this work appeared in 1860, and the 
second, with mnch new matter and some changes of order, in 
1864. A third in 1871, besides other additions, was enlarged by 
an important supplement to the second appendix, bringing the 
list of treaties down as nearly as possible to the time of publica- 
tion, and by a third appendix containing notes on topics either 
briefly spoken of in the body of the work, or newly brought into 
prominence during the war of the rebellion. The fourth edition 
now follows, in which quite a number of corrections, more or 
less important, are introduced into the main text ; an addition is 
made to the list of writers on international law, and of collectors 
of diplomatic documents ; the treaties are brought down to the 
present time ; and the third appendix is closed by a note dis- 
cussing the case of the * Virginius.' 

In regard to corrections, the reader is referred to §§ 55, 58, 
122, 152, and 163, as containing the principal ones ; and he is 
requested also to consult the notes in the third appendix in con- 
nection with the text to which they relate. It would have suited 
both writer and reader better to have had these notes inserted in 
the text, but stereotype plates put books into a strait jacket 
which it is hard to throw off. 

The title-page describes this work so aptly, that a few words 
only need to be used in regard to its plan and object. The author 
had been engaged for a number of years in teaching international 
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law, and in giving lectures on history. The forward movement 
of this law over the world, the possibility of a universal law of 
nations, spreading itself like the universal Gospel over mankind, 
was the thought of greatest interest attending on the study. 
Naturally the historical treatment suggested itself, so that, while 
positive law took the first place, with justice going by its side, 
to serve as model and monitor, the history of the science, of its 
advances, its fixed points, its uncertainties, was never left out of 
sight. The list of political treaties in the second appendix, 
which a student in this country could not conveniently find else, 
where, will, it is hoped, throw light on the body of the work, 
and make some of the historical references more intelligible. 

The method pursued, of itself, points out the class of readers 
to whom the work is addressed. It was not intended for lawyers, 
but for young men of Hberal culture, in preparation for any pro- 
fession or employment, who need the enlarging influences of a 
study like this ; who, in a republic like ours, are in a degree 
responsible for the measures of the government, and therefore 
ought to know what is acknowledged justice between state and 
state. 

In concluding this preface the author may be permitted to 
say that he is conscious of no bias, national or other, in his ex- 
hibition of the science. The United States, on the whole, have 
had an honourable diplomatic history, partly perhaps, if not 
mainly, owing to their being removed from the close intercourse 
and mutual jealousies of the nations of the old world. Yet we 
have done wrong, and in this work there has been no hesitation 
to condenm such wrong where it seemed to exist. And such 
ought ever to be the practice of a good citizen. 

New Haven: June 1, 1874. 
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INTRODUCTORY CHAPTER. 

DEFINITION, GROWTH, JURAL AND MORAL GROUNDS, SOURCES OF 

INTERNATIONAL LAW. 

§ 1- 

In order to protect the individual members of hnman society 
from one another, and to make just society possible, the Creator 
of man has implanted in his nature certain conceptions which we 
call rights, to which in every case obligations correspond. These 
are the foundation of the system of justice, and the ultimate 
standard with which laws are compared, to ascertain whether 
they are just or unjust. They involve, amid all the inequalities 
of condition, a substantial equality of the members of society 
before the tribunal of law and justice, because the physical, intel- 
lectual, and moral natures of all imply the same capacity and 
destination, and because to the capacity and destination of man 
his rights or powers of free action must correspond. On this 
basis within the state, and often without any direct co-operation 
of its members, a system of law grows up, which, while it may 
be imperfect, approaches with the progress of society in know- 
ledge and moral cultivation to the standard of perfect justice. 

And even the moral progress of society, the ability of its mem- 
bers to acknowledge their reciprocal claims, and discharge their 
duties to each other — ^to fulfil their part in that moral sphere 
which lies in great measure quite beyond the reach of positive 
law — this also is dependent to a great degree upon their correct 
estimate of rights and obligations. 

§2. 

Nations or organised communities of men differ from the in- 
dividual men of a state, in that they are self-governed, that no 
law is imposed on them by any external human power, but they 
retain the moral accountable nature, which must govern the mem- 
bers of^ single society. They cannot have intercourse with one 

B 




2 INTEODUCTOET OHAPTEE. § 3 

another without feeling that each party ha^ rights and obligations. 
They have, as states, a common nature and destination, whence 
an equality of rights arises. And hence proceeds the possibility 
of a law between nations which is just, as expressing reciprocal 
rights and obligations, or just as expressing a free waiver of the 
rights which are by all acknowledged, and which may also embody 
by mutual agreement rules defining their more obvious claims and 
duties, or aiming to secure their common convenience and welfare. 
(Compare § 27.) 

This law of intercourse between nations has been united with 
political law, or the doctrine concerning the constitution of the 
state and the relations of the government to the people, under the 
head of piihlic law, as opposed to private, or to the system of 
laws within the state, by which the relations of its individual 
members are defined and protected.^ And yet there is a branch 
of this law which has both a private and a public character — 
private as relating to persons, and public as agreed upon between 
nations. This law is now extensively called international law. 

§ 3. 

International law, in a wide and abstract sense, would embrace 
International *^ose rules of intercourse between nations, which are 
law in the deduced from their rights and moral claims ; or in 
w est sense. Q^j^gy words, it is the expression of the jural and moral 
relations of states to one another. 

According to this definition, if we CQuld once find out what 
are the rights and obligations, the moral claims and duties of 
nations as such, by mere deduction the principles of this science 
would be settled. But such an abstract fbrm of the science, com- 
manding general assent, neither has appeared, nor is likely to 
appear. The advantage of separating international law in its 
theoretical form from the positive existing code depends, not on 
the possibility of constructing a perfect code according to a true 
theory, but on the fact that right views of justice may serve as a 
touchstone of actual usages and regulations ; for in all jural 
science it is most important to distinguish between the law as it 
is, and as it ought to be. This same distinction is made by those^ 
who discriminate between international /aiy — ^the positive admitted 
law — and international morality. But the latter term must be ob- 
jectionable to those at least who make a distinction between morals 
BJidjus. The law of nations, both as it is and as it ought to be, 
does not confine itself within the jural sphere. 

1 Compare for example, KlUber, § 2, andfor thenfxt remark Hurd's Law of Free- 
dom and Bondage, § 25. The Germans excel us in the neatness of their divisions 
of jural science, e.g, Offentliches Recht is divided into Staatsrecht and Y5lkerrecht. 

3 Compare an article attributed to Mr. Senior in Edinburgh Review, No. 156, 
for April 1848. 
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§4. 

In a more limited sense international law would be the system 
of positive rules, by which the nations of the world international 
regulate their intercourse with one another. But law in a more 
in strictness of truth this definition is too broad, for ^^^*^ ^'^* 
there is no such law recognised as yet through all nations. Neither 
have the more civilised states of the East agreed with those of 
Europe, nor the states of antiquity with those of modem times, 
unless it be in a few provisions, which together would constitute 
an exceedingly meagre code. 

§5. 

Coming within narrower limits, we define international law 
to be the aggregate of the rules which Christian ^^tuai positive 
states acknowledge, as obligatory in their relations international 
to each oth^r, and to each other's subjects. The ^ 
rules also which they unite to impose on their subjects, respec- 
tively, for the treatment of one another, are included here, as being 
in the end rules of action for the states themselves. Here notice : 

1. That as Christian states are now controllers of opinion 
among men, their views of law are beginning to extending 
spread beyond the bounds of Christendom, as into beyond chria- 
Turkey and China. ° *^™' 

2. That the definition cannot justly be widened to include the 
law which governs Christian states in their inter- but not observed 
course with savage or half-civilised tribes ; or even towards savages, 
with nations on a higher level, but lying outside of their forms 
of civilisation. In general, towards such nations, they have acted 
on the principle that there is no common bond of obligation be- 
tween them and the other party, observing so much of interna- 
tional law as suited their policy or sense of right at the time. 
Especially towards savage tribes they have often acted with 
flagrant selfishness, as if they feared no retribution from a weaker 

?arty, or were beyond the reach of public opinion. (Compare 
136 and § 204.) 
8. The rules of action agreed upon by two or more Christian 
states, but not by all, or the most of them, form no part of inter- 
national law ; although they often illustrate it, and often pave the 
way for the admission of new modifications of it. 

4. Nations, it is conceded by all, have obligations towards 
foreigners, who are not constituent parts of any nation ; or, at 
least, of a nation by which the law of nations is acknowledged. 
The consideration of the rights, or moral claims of such persons, 
belongs to international law, not as the system of rules observed 
between nations, but as involving obligations which all nations, 
or all Christian nations, acknowledge. 

b2 
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§6. 

The way in whicli positive intematioiial law becomes such 
Genesis of inter- shows that it must be prog^ressive and somewhat 
ToimSMjr^* ^^ uncertain. Right, as Heffler remarks,* is either 
nafcore. guaranteed, under the protection and force of a com- 

petent power (as we see it in the stiEkte), or free ^ that is, the indi- 
vidual power or person must protect and preserve it for himself. 
The law of nations is of this latter kind. First of all, the single 
state sets up for itself its views of right against other states. 
If it gives up its isolation, it freely forms in intercourse with 
other states a common right or law, from which now it can no 
longer set itself free, without offering up, or at least endangering, 
its peaceful relations, and even its existence. 

Thus a law of nations can grow up only by the consent of the 
parties to it. It is, therefore, more a product of human freedom 
than the mxinicipal law of a particular state. Its natural progress 
is to start from those provisions which are necessary in conduct- 
ing political and commercial intercourse, while it leaves untouched, 
for a time, many usages which are contrary to humanity and 
morality ; until, with the advance of civilisation, the sway of 
moral ideas becomes stronger. It grows into a system of tolerable 
Of later growth justice and humanity after, perhaps long after, muni- 
than state law. cipal legislation has worked itself clear of many 
faults and errors. For although both branches of law have the 
same foundation of justice, and although a state, like Rome, for 
example, with an advanced system of internal laws, ought to have 
its views of international obligations purified ; yet, as states have 
diverse interests and opinions, it takes time before a seeming 
interest can be given up, even after right is acknowledged to be 
on the other side ; and it takes time to bring the views of nations 
to a common standard.' 

§ 7. 

The same causes which have enabled Christian states to 
Why this law reach a higher point of civilisation than any other, 
tSmrtates!'^ have made them the first to elaborate a system of 

1 VSlkerrecht, § 2. 

2 A state in the lower grade of civilisation, like a savage, becomes conscions of 
its separate existence in the act of resif tance, or of defending that existence. Such 
self-preservation on the part of the individual arouses, it may be, no better feeling 
than that of independence and self-reliance ; in the state it helps the members to 
feel their unity and dependence, and the priceless value of the state itself. Hence 
war is a moral teacher : opposition to external force is an aid to the highest civic 
virtues. But if this were all, there could be no recognition of obligations towards 
foreigners, no community of nation^), in short, no world. These conceptions grow 
up in man, from the necessity of recognising rules of intercourse, and intercourse 
i6 itsdf a natural necessity from the physical ordinances of God. Self-protection 
and intercourse are thus the two sources of international law j they make it neces- 
a&iy, and the conception in man of Justice;| of rights and obiigationsy must follow 

b^aaae be basa moral nature. 
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international law. These canses liave been principally, (1.) the 
*high moral standard of the religion which they in common 
professed — a religion which cultiyates alike the sentiments of 
jnstice and humanity ; (2.) the inheritance which came to them 
of philosophy and legal science from the classical states of an- 
tiquity, and especially the system of Roman law ; and (3.) a 
close historical connection since the times of the Roman empire, 
favouring the spread of common ideas. Thus the same religious 
and jural views, and a similar historical development, give rise 
to a community of nations, where it is comparatively easy for 
common usages to grow up. No such common feeling, but quite 
the opposite, existed between them and their Mohammedan neigh- 
bours ; and hence the latter were long shut out from the pale of 
their international law. 

§8. 

In other parts and ages of the world laws have grown up, in 
groups of nations, for the regulation of their con- international 
duct to each other. But these have all been partial, law elsewhere 
and were never constructed into a science. The ^^ ^ 
classic states of antiquity had, at the best, a very ^^^^ ^^^ 
simple and imperfect body of such rules and usages. 
Ambassadors and heralds had a sacred character; truces and 
treaties were acknowledged to be obligatory ; war was usually 
begun with an open declaration, and, perhaps, with solemn for- 
malities ; but when once begun, it was waged with little rule or 
check. The Greeks were favourably situated for the 
development of a Hellenic international law ; for, like 
the Christian states of modem times, they formed a circle of 
communities, standing at nearly the same level of civilisation, 
and in religion, as well as historical traditions, connected with 
one another. And, in fact, the rudiments of such a law appear 
in the course of Greek history. They generally gave quarter, 
allowed the ransom of prisoners, respected trophies, and consented 
to truces for the burial of the dead. They acted on the principle 
of the balance of power against a dangerous and ambitious state 
belonging to their circle ; they had a usage bearing some resem- 
blance to the modem consular system ; and they sometimes, by 
treaties or perpetual leagues, as the Amphictyonic, secured the 
existence of the parties concerned, or even softened the severities 
of war.^ But towards barbarians they acted almost without 
rule, and among themselves permitted the most flagrant acts of 
inhumanity. 

1 Thus the old Amphictyonic lea^e contemplated an armed intervention for 
the security of any member threatened with utter ruin by another ; and no state 
belonging to the league was tp be deprived in war of the use of its fountain water. 
Maomaes de fala. leg. § 115. Bekk. 
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Tlie Ramans had lesa of international law than the GrreekSj 
and were less acmpnlons, if we except their obseT- 
vance, in their earlier days, of the fecial mles, which 
accorded so well with the formality of their religions character. 
The reason of this appears to be that, after they became masters 
of Italy, many of the nations they encountered were of another 
type than their own, and for the most part in decay, or half civi- 
lised; not in any respect their equals. Towards snch enemies 
they could act as their conTenience dictated. 

It has been said that the Greeks had no international law at 
90 rewKm f<«r all ; and the same arguments would deny the exist- 
Sdm>*ntCT^ €fnce of such a law among the Romans, in their 
tionai law. earliest times. * There seems to be no sufficient 

ground for this opinion. Neither nation may have reached an 
accurate notion of an international law, but thev had usages cor- 
responding to those which nations under sucn a law now ob- 
nerve ; and if these usages were placed under the sanction of 
religion, to secure for them a more thorough observance, that 
religious character no more takes them out of the category of 
laws regulating conduct towards other states, than the same* 
religious sanction given to the duty of hospitality took this duty 
out of the list of moral precepts. All morality and jus are 
sanctioned by religion, and sometimes the forms of religion grow 
on to them so as to give them a religious aspect. The fecial law 
in Rome's earlier days must have been the common property of 
all the Latin cities, a living law under the protection of the 
higher powers, introduced to prevent or to initiate a state of war. 
(Compare § 115.) 

But in mediaeval Europe, also, the law of nations was of slow 
internatioiua growth, and for a time it scarcely rose above the 
law in the level which it reached in Greece and Rome. Espe- 
"*^ cially was this the case during the period of dissolu- 
tion and reconstruction, and so long afterwards as national 
existence was kept down by the spirit of feudalism. The prin- 
cipal causes which modified it were, together with this of feu- 
dalism, the spirit of chivalry, the influence of Christianity, and 
the centralised government of the Christian church. Feudal- 
ism, by breaking up society into portions slightly united together, 
made the progress of better usages and the triumph of right over 
will an uphill work ; it increased the tendency to private war, 
and sanctioned the right of resistance to the central government ; 
and it involved the presence on the soil of a large mass of men 

1 A controversy was carried on in reeard to the Grebes between Wachsmnth 
and He^er, the ftnrmer affinning the existence of a law of nations among thnm, 
the latter denying it. Compare OsenbrQggen de jnie belli et pads (Lips. 1886), 
p. 4^ seq. 
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who had almost no rights. But the spirit of chivalry, by en. 
conraging high sentiments of honour and fidelity, gave a moral 
sanction to the observance of treaties, and rendered fraad and 
unfair advantages over a rival unworthy of the true knight ; it 
threw a lustre over the defence of the weak and unprotected ; and 
it cultivated human feelings towards each other among the rulers 
of society. The spirit of Christianity, also — ^which, indeed, was 
at work in the origination of chivalry itself — did much to facili- 
tate intercourse among men of a conmion faith ; it stopped, as 
far as it could, private wars ; it opposed the barbarity of selling 
Christians as slaves, and introduced a somewhat milder treatment 
of captives taken in war ; and it lent its sanction to all moral 
obligations. But it was neither pure nor strong enough to intro- 
duce a mild treatment of infidels, nor did it prevent various kinds 
of inhumanity, in peace as well as war, between Christians. 

The government of the church by a monarch, who gradually 
gained great poHtical, by means of rehgious, power, was the 
source of the most striking peculiarities of the public law of the 
medisBval period. The presence in Europe of an ultimate inter- 
*preter in religious and moral questions, doubtless did gi'eat good 
as well as harm. Every important question of politics had a 
bearing on religion, which could bring it up for examination and 
settlement before the Pope ; and perhaps the very vagueness of 
the theory of Papal interference aided its success on favourable 
occasions. In a gloss to the canon law (c. 2, Can. xv. qu. 6), it 
is said of the dispensing power of the Roman See, that ' contra 
jus naturale Papa potest dispensare, dum tamen non contra Evan- 
gelium ; * and the great Pope Innocent III. said : * Nos secundum 
plenitudinem potestatis de jure possumus supra jus dispensare.* 
(C. 4, X. de concessione prsebendaB.) This dispensing power 
extended to oaths. The oath of fealty was the moral cement of 
society, the last cord which bound the vassal to the suzerain. But 
the Popes asserted the right of releasing vassals from their oaths 
of allegiance, on the plea that the suzerain who was disobedient 
or hostile to the church might be proceeded against even to eic- 
communication, and an outlaw as to church rights ought not to 
rule ovfer Christians. In the disputes of kings, the weaker party 
often appealed to the Pope, and thus gave him an opportunity to 
arbitrate or command. Treaties confirmed by word of honour 
and solemn oath were open to the Papal revision. Word might 
be broken with heretics, as the enemies of Christ. In the noted 
case of Huss, who had received a safe-conduct, the Council of 
Constance resolved that it was lawful for a competent ecclesias- 
tical judge to proceed against and punish obstinate heretics, 
' etiamsi de salvo conductu confisi ad locum venerint judicii, alias 

non venturi.' ^ 

^ Gieseier, Elirchengesch. II. part iv. 418. 
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The neighbourliood of dreaded enemies of the Christian re- 
ligion — of encroaching Mohammedan powers — brought up the 
question whether compacts could be made with infidels. This 
could not be avoided, if the two religions should have any inter- 
course, as in Spain ; but the lawfulness of treaties, especially of 
alliances with them, was denied; Fulk, Archbishop of Rheims, 
told Charles the Simple that there was no difference between 
becoming the ally of Pagans and abandoning God for the worship 
of idols. (Grotius, ii. 11, § 3.) And this feeling that, whilst 
leagues of peacefal intercourse could be entered into with infidels, 
alliances with them were forbidden by Christian law, long re- 
mained ; and was strengthened, no doubt, by the apprehension 
that thus the scandal would arise of Christians leagued with 
unbelievers against fellow- Christians.^ 

Many cruelties handed down from barbarous times held their 
ground through the mediaeval period. Thus strangers were capri- 
ciously treated, and had scarcely any rights. (Compare § 63.) 
After this period was over. Cardinal Richelieu showed its in- 
fluence, by avowing the right of arresting aU strangers who came 
into the kingdom without safe-conducts ; and a number of exam- ' 
pies occur in those times of illustrious strangers, like Cceur de 
Lion in 1192, who when thrown by some accident on Christian 
shores were kept in captivity until they were ransomed. Cruel- 
ties in war, of which we speak below in §§ 128, 129, although 
often prevented by the genius of Christianity, were still common 
enough. Captives were held for a ransom, or even sold. The 
serf felt the full severity of war.^ 

§ 9- 

Our science was called first by Zouch (professor at Oxford), 
Names given to in his jus f eciale, 1650, jus inter gentes. Its common 
this science. English appellation formerly was, the law of nations. 
Since Bentham Jed the way, it has been called international law, 
A distinction of no great value has been set up between these two 
terms, according to which the former relates to the historical 
character or origin of the law, and the latter to its jurisdiction or 
application.* They will be used by us as equivalents. 

The law of nations, jus inter gentes, is not to be confounded 
Not the same as with the jus gentimn of the Romans. This term 
jus gentium. denoted the principles and usages of law common to 
all nations, that is, practically, to all nations known to the 
Romans, as contrasted with what was peculiar to the jvs civile, 

^ Sir E. Coke condemns alliances with infidels in a passage of his 4th* institute 
cited by Ward ; and his contemporary Grotius (ubi supra) does not like them. 
3 See Ward's Hist. jxMrim. 
* Beddie^ quoted by Hnrd, Law of Freedom and Bondage, i. 46. 
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tihe law of Rome itself. Gains says (Inst. i. § 1) * quod natu- 
ralis ratio inter omnes homines constituit, id apnd omnes popn- 
los persaqne cnstoditur, vocatnrqne jus gentinm, quasi qno omnes 
gentes ntuntnr.' Ulpian says (frag. i. 1, § 4) 'jus gentium est 
qno gentes humanaB ntuntnr.* These common usages of nations 
may run through all the fields of law, and so will include some 
rules of the interfiational code. But the two evidently cover dif- 
ferent ground, and the civil law never distinctly contemplates a 
law of nations in the modem sense. 

. § 10. 
It is important, again, not to confound international law with 
natural law — or, as it has been variously called, jiLs Different from 
naturale, lex naturalis, and lex naturae. Jus natumle jus naturaieor 
is the product of natural reason, and ought, since ^^ "^ ^*™* 
men are alike in their sense of justice, to be everywhere sub- 
stantially the same. According to Gains and most other Roman 
lawyers, it is not different from jus gentinm, as already defined. 
Bnt Ulpian and others make a distinction between the two, which 
has passed into the institutes of Justinian, without, however, in- 
fluencing Roman law. To them jus naturale is that in which 
men and animals agree — the law stamped on free animate beings* 
Savigny thus explains their views : ^ ' There was a time, we may 
conceive, when men acknowledged only those relations which are 
common to man and beast, when they followed natural affections 
and impulses in all freedom. This was the reign of jtis naturale. 
To this succeeded an age of founding states, when slavery, private 
property, and obligations were introduced, and introduced every- 
where alike. This was the jus gentium. At last jus was deve- 
loped in each state in its own peculiar way by modifying old 
institutions, or setting up new ones.' 

§ 11- 

Modem writers have retained the term in an altered significa- 
tion. Grotius (i. 1, § 10) defines it to be * dictatum Definition of jus 
recteB rationis, indicans actui alicui, ex ejus conve- naturale by 

... xj*_ *j_! • X ±j 1' Grotius. 

nientia aut disconvenientia cum ipsa natura rationali 

acsociali, inesse moralem turpitudinem aut necessitatem moralem,' 

ac consequenter ab auctore naturaB Deo aut vetari aut praecipi.' 

Grotius thus uses the term to include morality and jus, as the 
foundation of jus vohmtarium^ that is, as the standard to which 
law civil or international ought to be conformed. But existing 
law may differ widely from it. 

^ System des bent. r5m. Rechts, i. 415. 

3 t.e. a morally binding force. Hartenstein, in his valuable essay on the work 
of Grotius (Abhandl. der Leipz. Gesellsch. i. 504, 509), reduces the uses made by 
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§ 12. 

Puflfendorf's work on the law of nature and nations differs, to 
Pnffendorf con- his disadvantage, from that of Grotins, in making 
rate^andlnternal little account of nsage and voluntary jus. Accord- 
tionai law. ing to GrTotius, the law of nations is jus illud, qnod 

inter populos plures aut popnlorum rectores intercedit, moribng 
et pacto tacito introdnctum. Pnffendorf, as Mr. Wildman says,^ 
' entirely denies the authority of general usage ; and his doctrine, 
putting aside the mass of words with which he has encumbered 
it, amounts to this : that the rules of abstract propriety, resting 
merely on unauthorised speculations, and applied to international 
transactions, constitute intemationsd law, and acquire no addi- 
tional authority, when by the usage of nations they have been 
generally received and approved of. So that the law of nations, 
according to Pnffendorf, ends where, according to Grotins, it 
begins.' 

Thus Pnffendorf commits the faults of failing to distinguish 
sufficiently between natural justice and the law of nations ; of 
spinning the web of a system out of his own brain, as if he were 
the legislator for the world ; and of neglecting to inform us what 
the world actually holds to be the law by which nations regulate 
their intercourse. Probably he was led into this by not discrimi- 
nating clearly between the jus gentium of the Romans and the 
jus inter gentes of modem publicists. 

§13. 

An opposite course to this is to exhibit international law in 
Positive method its positive form, as it lies in the practice and under- 
£w??t8 d^en- standing of a certain group of nations, either without 
ciea. reference to any jural or moral standard, or with 

recourse to moral considerations only now and then in disputed 
cases. This is a safe method, but narrow; and almost takes 
away scientific character from the subject-matter to which it is 
appHed. What would municipal law be worth, if it did not point 
back to eternal right, and if by tracing it to its source it might 
not be made purer and more righteous ? If international law were 
not made up of rules for which reasons could be given, satisfe»c- 
tory to man's intellectual and moral nature ; if it were not built 
on principles of right, it would be even less of a science than is 
the code which governs the actions of polite society. 

Grotius of the term jus natnrale to these three heads : (1.) To the general obligation 
to satisfy moral claims, e.-tpecially the more dftinite claims of jus and equity. 
(2.) To the claims or rights which grow out of the nature of man, and would be 
acknowledged in an incorrupt society, were there no organised state. (3.) To cer>- 
taio effects and results of actis of human wilL Thus, Grotius would say, man's will 
orifdnated property, but wh(>n once property* was introduced, jus naturale indicated 
that it is wrong for one lo take what is another's without his consent. 
^ Institutes of International Law, i. 28. 
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§14. 

A very narrow foundation is laid for this science by those who 
would build it on ibhe obligation to keep express or international 
tacit contracts. In every contract it may be asked S)te?nto^^^ 
whether the parties have a right to act at all, and if tract obligation. 
so, whether they can lawfully enter into the specific relations 
which the contract contemplates. Can two nations agree lawfully 
to destroy the political life of a peaceful neighbour, and divide 
its territories between them ? We look beyond a contract for its 
moral grounds. It is true, indeed, that a law controlling indepen- 
dent sovereigns can only become such by their free consent ; it 
must, as we have seen, be voluntary. But this code of voluntary 
rules cannot for that reason be arbitrary, irrational, or inconsis- 
tent with justice. 

§15. 

There are, then, always two questions to be asked; the first, 
and most important. What is the actual understand- ^he two aspects 
ing and practice of nations ? otherwise we have a of international 
structure that floats in the air, subjective specula- ^* 
tion, without authority ; and tlie second, On what rational and 
moral grounds can this practice be explained and defended ? other- 
wise it is divorced from truth and right, mere fact only being left 
behiad. 

But what are the rational and moral grounds of international 
law ? The same in general with those on which the j^^^ ^, 
rights and obligations of individuals, in the state, international 
and of the single state towards the individuals of ^*^' 
which it consists, repose. If we define natural jtis to be the 
science which from the nature and destination of man determines 
his external relations in society, both the question. What o'ugh.t 
to be the rights and obligations of the individual in the state ? 
and the question. What those of a state among states ought to 
be? fall within this branch of science. That there are such 
rights and obligations of states will hardly be doubted by those 
who admit that these relations of natural justice exist in any case. 
There is the same reason why they should be applied in regulating 
the intercourse of states, as in regulating that of individuals. 
There is a natural destination of states and a divine purpose in 
their existence, which make it necessary that they should have 
certain functions and powers of acting within a certain sphere, 
which external force may not invade. It would be strange if the 
state, that power which defines rights and makes them real, which 
creates moral persons or associations with rights and obligations, 
shoxdd have no such relations of its own — shoxdd be a physical 
and not a moral entity. In fact, to take the opposite ground 
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wonld \)e to maintain tliat there is no right and wrong in the 
intercourse of states, and to leave their conduct to the sway of 
mere convenience. (§ 2.) 

§16. 
But there are moral relations, also, which are not relations of 
Moral grounds of jtistice, and which give rise to international morality. 
International It may be, to say the least, that nations have duties 
and moral claims, as well as rights and obligations. 
In matter of fact, some of these are generally acknowledged by 
nations, and have entered into the law of their intercourse, as, 
for example, the duty of comity and that of humanity. These 
relations were called by the older writers imperfect rights and 
obligations, not because the moral ground for them is incomplete, 
but because the right in particular cases cannot be ascertained, 
and therefore ought not to be enforced, nor the violation of right 
regarded as an injury. Several recent writers give to them the 
name of duties and moral claims, an example which we shall 
follow in this work.* 

§17. 

Among the jural principles or foundations of international 
law, .we name 

1. The obligation lying on the state to protect the individuals 
Particular rights ^^^ composo it,^ not Only from domestic, but also 
and obligations from foreign aggrcssion. This obligation emanates 

of nations. . j*ii_ff i_i • i* i • j j o 

unmediately from the pnme fanction and end oi a 
state, and is limited by the rightfalness of the subject's conduct 
in his intercourse with the stranger. 

2. Those qualities or rights which are involved in the exist- 
ence of the state. These may be called rights of sovereignty 
simply, or may be ramified into rights of sovereignty, indepen- 
dence, and equality. The exercise of these rights and the right of 
self -protection may, together, be embraced under the head of 
rights of self-prescBvation. (§ 37.) 

3. Those rights which the state has in common with indi- 
viduals or with artificial persons, as the right of property, that 
of contract, and that of reputation. 

4. The right which arises when the free exercise of the state's 
powers above mentioned is impeded, that is, the right of redress, 

1 Mr. Wildman observes that * the phras*^ " moral claim " at once conveys the 
idea which Pufifendorf and Vattel have employed countless p^ges to confuse.' (1. 4.) 
Dr. Whewell uses this terra in his Elements of Morality and Polity. He also uses 
the terms jus and Juralf which were first employed by Dr. Lieber. 

^ The English language wants a term besides citizen and subject, more general 
than either, and without tbe idea contained in the litter of bf ing under the control 
of an individuaL In this work I use suhject, for want of a better word, to denote 
all who are under the law ; and sovereign, that in which the sovereign power resides, 
_i.-.L__ ^^ individual or a nation. 




i 19 INTERNATIONAL LAW. 18 

near to wliich lie the questionable rights of pmushment and of 
conquest. 

Inasmuch as rights and obligations are correlative, there is an 
obligation lying on every state to respect the rights obligations and 
of every other, to abstain from all injnry and wrong rights correia- 
towards it, as well as towards its subjects. These *^^®* 
obligations are expressed in international law. 

§18. 

Most of the above enumerated powers of states observations on 
are plain, but one or two need a little explanation. certain rights. 

1. The right of reputation. This right, when viewed in rela- 
tion to individuals, seems to consist of two parts, the i. Ri^ht of re- 
one objective — the right to a good name, the other potation. 
subjective — the right of exemption from insult and causeless 
wounding of the feelings. Corresponding to these rights are the 
obligations to respect a man's reputation, and to refrain from 
wounding his feelings by aspersions on his character. These 
rights are generally blended, but may exist apart ; for instance, 
a man may insult another, or make false charges against him, 
when no one else knows of it. These rights, but principally the 
objective one, form the ground of the prosecutions for slander 
and libel ; and a large part of private feuds arise from their viola- 
tion. The honour or reputation of a state is equally its right ; 
and the injury done by violations of this right will seem very 
great, when we consider the multitudes who suffer in their feel- 
ings from a national insult, and the influence of the loss of a good 
name upon intercourse with other states, as well as upon that 
self-respect which is an important element in national character. 
Regard for national reputation, too, increases with refinement 
and with closeness of communication. The Fejees or the Hotten- 
tots care little how the world regards them, but the opinion of 
civilised nations is highly valued by all those states which are 
now foremost in human affairs. Without such a value set on 
reputation, fear of censure could not exist, which is one of the 
ultimate bulwarks of international law. 

§19. 

2. The right of redress exists in the case of individuals, 
although it would seem that a person cannot with 2. Right of re- 
justice be his own judge and redress himself. Hence *^"^^* 

the need of courts and arbitrations in society, which, by their 
impartiality, knowledge of law and evidence, and habits of judg- 
ing, approach, as nearly as finite beings can, to the decisions of 
absolute truth. Societies or states must have not only the right 
of redress, but of r^dressiing themselves ; the former, as being just 
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and necessary for the protection of all rights ; the latter, because 
they have no natural superior — because in fact they are vicars of 
God within a certain sphere. It may be said that thus they 
become judges in their own causes. This is true, although not 
in the same sense, nor with the same violation of justice, as when 
private persons redress themselves j, for the proceedings of states 
are more deliberate, and for the most part the same body within 
the state is not at once the injured and the redressing party. It 
may be said also that an impartial court selected from other 
nations would be more just, and ought to decide in international 
disputes. This might be desirable, but it does not appear that 
nations are for that reason bound to abstain from redressing 
wrongs. The private person has a natural superior in the state 
to which he is bound to submit ; but God has established no such 
natural superior over nations. 

Redress consists in compensation for injury inflicted, and for 
its consequences. The right therefore ceases when 

^^^ ^ '^ the injured party is placed in as good a situation as 
before. Mingled up in the same concrete with the act of redress, 
Goes along with there may be an act of self-protection against future 
self -protection, injury. A nation may have shown such a disposi- 
tion to do wrong, that another may demand security as well as 
indemnity ; and this security may proceed, for anything that ap- 
pears, even to the length of destroying the wrong-doiug state's 
existence. 

§ 20 a. 

3. Grotius held that a state has the right to punish injuries, 
Q TT ^ ^ *v committed not only against itself and its subiects, 

8. Has a state the , , , • ^ ji ° i -it •',. ' 

right of punish- but also agamst others over whom it has no guardian- 
ing other states? ^^^^ i Sciendum quoque est,' he says (ii. 20, § 40), 
' reges et qui par regibus jus obtinent, jus habere pcBnas poscendi 
non tantum ob injurias in se aut subditos suos commissas, sed et 
ob eas qu89 ipsos peculiariter non tangunt, sed in quibusvis per- 
sonis jus natursB aut gentium immaniter violant.' This right he 
derives from a similar right of individuals in a state of natnre, 
which they gave up to society. He adds that it is more praise- 
worthy to punish injuries done to others than to ourselves, inas- 
much as we are then less likely to be partial. 

Few, if any, we suppose, would now undertake to defend the 
explanation here given by Grotius, of the state's right to punish, 
and the extent which he gives to the right seems equally objec- 
tionable. There must be a certain sphere for each state, certain 
bounds vrithin which its functions are intended to act, for other- 
wise the territorial divisions of the earth would have no meaning. 
In regard to the right of punishing in any case outside of the 
bounds of the state there may be rational doubts. Admitting, as 
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we are very ready to do, that this is one of the powers of the 
state over its subjects, we can by no means infer that the state 
may punish those who are not its subjects, but its equals. And 
yet, practically, it is impossible to separate that moral indigna- 
tion which expresses itself in punishment from the spirit of self- 
redress for wrongs. As for a state's having the vocation to go 
forth, beating down wickedness, like Hercules, all over the world, 
it is enough to say that such a principle, if carried out, would 
destroy the independence of states, justify the nations in taking 
sides in regard to all national acts, and lead to universal war. 
And yet extreme cases of outrage may be conceived of, where a 
burning desire to help the weak abroad, or to punish the oppressor, 
ought hardly to be disobeyed. 

§ 20 h. 

The inquiry whether a state has a right to punish beyond its 
own limits, leads us to the more general and practi- Relations of a 
cally important inquiry whether a state is bound to state to general 
aid other states in the maintenance of general justice, ^^ ^^' 
that is, of what it considers to be justice. The prevalent view 
seems to be that, outside of its own territory, including its ships 
on the high seas, and beyond its own relations with other states, 
a state has nothing to do with the interests of justice in the world. 
Thus laws of extradition and private international law are thought 
to originate merely in comity. (§§ 69, 79.) Thus, too, crimes 
committed by its own citizens abroad it is not bound to notice 
after their return home. Thus, again, contraband trade is held 
not to begin within the neutral's borders, and outside of them, as 
on the high seas, concerns the belligerent alone. (§ 178, note.) 
And again, when a nation commits a gross crime against another, 
third parties are not generally held to be boxmd to interfere. This 
is the most received, and may be called the narrow and selfish 
view. On the other hand, the broad view, that a state must aid 
in getting justice done everywhere, if its aid be invoked, and even 
without tiiat preliminary, would occasion more violence than could 
thus be prevented. Such a proceeding, too, would be unjust, as 
overruling the judgments of the lawful authority. 

But there is a middle ground on which the theory of inter- 
national obligation can be rationally placed. (1.) As already 
said in § 20 a, the interests of justice require that the state, like 
every moral person, shall have its special sphere of action, within 
which it may not be invaded, except in extreme and outrageous 
cases — which cases are contemplated by the actual law of nations. 
(§§ 42, 50, 112, end.) (2.) Every moral being, much more the 
state which is a member of a community of nations, is interested 
in the prevalence of justice everywhere, and is the only asylum of 
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it when attacked, is bound to aid in maintaining justice even out- 
side of its own sphere, if this aid can be so rendered as to violate 
no higher and more permanent rales of justice. (3.) In those 
cases where another state either invokes or does not object to its 
aid, a state, if its own judgment is clear on the right of the case, 
may lend its assistance. (4.) When this aid to foreign justice 
can be rendered within its own territory the obligation is clear, 
and thus the extradition of criminals, contrary to what is usually 
taught, and to the opinion expressed in the first edition of this 
work, cannot, with propriety, be refused in certain cases. (§ 79.) 
(5.) Private international law must have its origin injustice and 
not in comity, so that nations, if they can only find out what the 
principles of justice here are, ought to adopt them. (6.) Some 
questions, as whether a state is bound to aid foreign custom- 
house laws by preventing smuggling, and how far a neutral ought 
to prevent contraband trade of its subjects and from its ports, are 
beset with special difficulties. Of the latter we shall speak, § 178, 
note. Of the former, we may say that a tariff may be unreason- 
able and deleterious to the interests of other states, and thus 
unjust : it cannot be expected that aid can be given in such a case. 
But where a tariff is admitted to be reasonable, since it is a neces- 
sity and is rightfully imposed, to break such laws by smuggling 
is immoral, and a nation ought to restrain its people from so doing. 
In such cases the neglect of justice avenges itself by the lawless- 
ness of those who are trained up in the flagitious trade.* 

§ 21. 

4. Natural justice knows nothing of a right of conquest in the 
4. Is there any ^^oad seusc of that term, that is, of mere superior 
right of con- force, Carrying with it the licence to appropriate ter- 
^"^ ritory, or destroy national life. Yet, in fact, nations 

accept, if they do not justify, such a right of conquest. The 
reasons for this are, in general, derived from the rule, that it is 
officious and impossible for nations to sit as judges over each 
other's conduct, or, in other words, from the independence of 
nations. (§ 37, § 111.) But more particularly (1.) in the exer- 
cise of the right of redress it may be necessary to sirip a wrong- 
doer of a portion of his territory ; or in the exercise of the right 
of self-protection, and, possibly, of punishment, it may be lawful 
to deprive him of the means of doing evil. (2.) The spirit of 
conquest generally urges one of these pleas in its defence, over 
the validity of which, as we have said, nations may not sit in 
judgment. (3.) Treaties generally perfect the title which pos- 
session or conquest begins. (4.) When a settled state of tlmigs 
follows a conquest, it is usuaUy acquiesced in, because, as has been 
^ Compare B. v. Mohl in a mooograph in his Staater. YOlkerr. u. Politik, yoL L 
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seen, if nations repaired each other's wrongs, the way wojild be 
open for perpetual war. Thus international law acknowledges the ♦ 
fact of conquest after it has become a permanent fact in the 
world's history, and in some degree, the right also. 

Tet the mere fact of having occupied territory or subjugated 
its inhabitants can be no sufficient ground in justice, even in a 
just war, for the exercise of the right of conquest. Redress and 
punishment ought not to exceed due Hmits, nor ought self-pro- 
tection to demand an exorbitant amount of security. In accord- 
ance with this the spirit of conquest is regarded by the nations as 
the8piritofrpbw!and.a.hoLityto.te:hninJrace. Thisis 
shown by their combinations to resist it, as in the wars against 
Louis XrV. and Napoleon ; by their protests against acquisitions 
regarded as unjust, Ld agdiit alliances formel for the injmy of 
weak states ; by the pretexts with which aggressors seek to shield 
themselves from the condemnation of the world ; and by the occa- 
sional consent of victorious nations to give a price for territory 
acquired in war, as when the United States paid a sum of money 
to Mexico for lands ceded at the peace of 1848.* 

§ 22. 

Moral claims and duties being to a great extent determined 
by the special circumstances of the case, cannot be Moral relations 
so easily defined and enforced as rights and obliga- duties^mdmorai 
tions ; and opinions in regard to them vary with the claims, 
varying moral feelings of individuals, of countries, and of ages. 
Hence, with the increase of culture, and the greater sway of pure 
religion, the influence of moral ideas over nations enlarges. No 
cause 1ms had greater efficacy in producing changes in inter- 
national law than this, of which the improvements in the laws of 
war, and in the treatment of individuals out of their own country, 
are good illustrations. The rules drawn from this source are less 
capable of being reduced to a theory than those deducible from 
jural relations: 

1 The Abb^ de Mably, on this sabject, uses the following language : — * A prince 
is doubtless in the right in conquering a province which belongs to him, and of which 
the restitution is refused. He can, even, to punish his enemy for his injustice, and 
to recompense himself for the expenses of war which he has been forced to make, 
extend his conquests beyond the country which he claims as his own. But arms, of 
themselves, give no title ; they suppose an anterior one, and it is to try this con- 
tested right that the war is waged. Were it otherwise, a prince despoiled by his 
enemy would no longer have any right ot the countries which have been taken 
from him, and hence it would be ndiculous for the victor to demand a cession from 
him in treaties of peace. We may add here a very simple argument : if con(|uests 
by their nature form a legitimate right of possession to the conqueror, it is in- 
different whether the war oe undertaken on just or unjast grotmds.' Droit PabUc, 
ToL i. part ii. 109, ed. of Amsterdam of 1777. 

a 
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§ 23. 
One or two recognised brandies of duty between nations 
Particular du- deserve a brief notice. 

ties. 1. Human- 1. The dutj of liimianity, including hospitality. 
* ^' This duty spends itself chiefly in the treatment of in- 

dividuals, although suffering nations or parts of nations may also 
call for its exercise. The awakened sentiment of humanity in 
modem times is manifested in a variety of ways, as by efforts to 
suppress the slave trade, by greater care for captives, by protec- 
tion of the inhabitants of a country from invading armies, by the 
facility of removing into a new country, by the greater security 
of strangers. Formerly, the individual was treated as a part of 
the nation on whom its wrongs might be wreaked. Now this 
spirit of war against private individuals is passing away. In 
general, any decided want of humanity arouses the indignation 
even of third parties, excites remonstrances, and may call for 
interposition. (Compare § 21, § 50.) But cruelty may also reach 
beyond the sphere of humanity; it may violate right, and justify 
self -protection and resistance. 

§ 24. 
Comity is another duty of nations. To this source may be 
2 Co it referred in part the privileges conceded to ambas- 
sadors, and the preference given jn certain cases to 
foreign over domestic law by the courts of Christendom. Comity, 
as generally understood, is national politeness and kindness. But 
the term seems to embrace not only that kindness which emanates 
from friendly feeling, but also those tokens of respect which are 
dtie between nations on the ground of right. 

A much wider sense is given to the term comity by those who 
embrace in it all those praiseworthy acts of one nation towards 
another, which are not stricti juris, that is, all that the refusal or 
withholding of which, although dictated by malevolence, is not an 
injury, and so not a ground for war. But usages originating in 
comity may become rights by lapse of time. (Compare Phillimore, 
i. 161, and §§ 26, 28, infra.) 

§ 25. 

Some have contended that there is a positive obligation on 
nations to enter into relations at least of commerce, 
' ^ * so that the refusal thus to act would be an injury, 

and possibly a cause of war. It might be said that differences of 
climate, soil, productions, and acquired skill, enable all parts of 
the world to aid one another, and that this clearly points out a 
Divine destination and intention that they shall so act. But the 
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better opinion is, that, except in extreme cases — as when one 
nation cannot do without the productions of another, or must 
cross its borders to get at the rest of the world — this is only a 
duty, an exercise of a spirit of goodwill, to be judged of by each 
state according to the fight which it possesses. In all intercourse 
the two parties concerned must settle the terms ; how then can 
one force the other into a treaty of commerce, any more than one 
man force another into a contract ? 

But although writers are believed to agree substantially in 
this, there is a disposition on the part of nations to act as if they 
had a right to require others to exchange products with them. 
This has been seen in the dealings of later years with certain 
Oriental and other states. But might not one Christian state with 
•greater reason force another to give up its protective tariff? 

It thus appears that intercourse, which is a preliminary to all 
international law, and the condition without which rights and 
obligations would be mere abstract conceptions, is itself referable 
to the class of duties, and that the refusal to allow it is no injury. 
There is nothing more strange in this than in the voluntariness 
of all private contracts, as of the marriage union, which must be 
presupposed before any fisimily rights can exist. All that rip^hts 
serve for is, when intercourse is given, to make it jural. Thus 
we see again the voluntary quality of international law. 

§ 26. 

Vattel divides the law of nations into the natural or necessary ^ 
so called because nations are absolutely obliged to vattei'sdiviaioiis 
observe it ; and the positive, proceeding from the of international 
volition of nations. This latter, again, is subdivided ^^' 
into voluntary, conventional, and customary law, which are re- 
spectively derived from presumed, expressed, and tacit consent. 
Of voluntary law, Vattel says that it embraces the rules drawn 
from the principle that nations, being equal and independent, are 
obliged to suffer each other to do many blamable things, pre- 
suming or acting as if they were right. Thus capture in war is 
valid, whether made by the aggressor or the injured. But there 
43eems to be no reason for setting off this as a distinct branch, and 
it is by no means clearly defined. Such cases as Vattel contem- 
plates are to be referred to the obligation under which nations lie 
of not interfering with each other's sovereignty, and thus ruga 
back to the necessary law of nations. 

Dr. Wheaton, justly discarding this subordinate division of 
voluntary law, makes natural law one genus, and 
voluntary another, under which latter conventional e* » s. 

«,nd customary are included. The division of international law 

into primitive and secondary law, is altogether similar to this^ 

c2 



20 INTEODUOTOET OHAPTEE. § 27 

primitive being the law of nature, and secondary that of treaty 
and nsage. But these divisions, although avoiding Vatter» 
error, are of no great value. For — (1.) A requirement of na* 
tural law may be confirmed by voluntary, as by a treaty: to 
which, then, of the two does it belong ? (2.) Conventional law 
hitherto includes no treaties between all the Christian states of 
the world, and thus is rather to be taken as evidence of what 
international law is, than as a part of it. Nay, treaties are often 
made to except the parties from the operation of a real or sup- 
posed international rule. (3.) In reality all international law is 
voluntary, not in the sense that it derives its sole obligation from 
the will of the parties, but in the s^nse that all nations in a cer* 
tain circle agree to abide by it. (4.) And again, all voluntary 
law is natural, being built on the foundation of the sacredness. 
of agreements. 

§ 27. 

Perhaps a division like the following may have something 
to commend it, which separates the rights and obli- 
other di ons. gg^^^j^g known to this scieucc into : (1.) those which 
are deducible from natural JTiSj which no action of a sovereignty 
began or can terminate ; (2.) those deducible from the idea of a 
state ; (3.) those which are begun and can be ended by compact, 
express or tacit. Another division still which we have made 
already (§ 2), follows the division of the three grounds or 
reasons for international rules, namely, jtts, morality, and conve- 
nience. The first class comprehends natural rights and obliga- 
tions, which can be defined and enforced ; the second, duties 
and moral claims which cannot be easily defined, and need com- 
pact to establish them ; and the third, arrangements of a purely 
voluntary nature. A very considerable part of international law 
is included under the second and third of these heads ; a fact 
which serves to show the highly positive or voluntary nature of 
much of the science. Thus exterritoriality, private international 
law, the rules of respect, some, at least, of the regulations touch- 
ing ambassadors, the la^s of war to a great extent, and, indeed, 
much else is of this description. These parts of the science 
cannot be deduced from a theory, nor could they have arisen 
prior to a long experience. 

§28. 
Whether the free assent of nations takes the form of express- 
Custom and free agreement or of usage, it places them alike under- 
consent alike the obligation of Contract. Customs within each 
Bourcea of law. country existed before statutes, and so observances 
come in imperceptibly and control the conduct of a circle of 
nations. A nation which grants privileges to another by tacit' 
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consent, and tlien revokes them without cause, may commit an 
injury just as if it had broken a treaty. For example, inter- 
course may become a right by becoming a fact, and to end it 
would be a proof of a hostile mind. 

It is to be remarked, also, that not only obligations of natural 
justice are recognised in this tacit way, but duties become 
obligations, and claims or conveniences allowed, become rights, 
just as by formal contract. A nation may grant the privilege 
of transit to the troops of another by treaty ; it has now become 
a right. The same thing may come about by custom or tacit 
consent. It might seem as if nations could alter their conduct 
at pleasure, within the spheres of moral claims and convenience. 
But if they have sanctioned a usage by long permission without 
protest, they have laid an obligation on themselves, and cannot 
alter it. It may, however, be difficult to say when such obliga- 
tions begin, when transit, for instance, silently suffered, becomes 
a kind of servitude on the soil. There is a difference, also, in 
usages. Mere forms of intercourse may have little binding 
force, but principles admitted in common in a silent way, and 
giving birth to common habits, and mutual privileges conceded 
without treaty, appeal to the moral sense of nations. 

§29. 

As soon as a nation has assumed the obligations of interna- 
tional law, they become a portion of the law of the intenjuy^n^i 
land to govern the decisions of courts, the conduct law adopted by 
of the rulers, and that of the people. A nation is ^"^^^^^ 
bound to protect this part of law by statute and penalty as 
much as that part which controls the jural relations or in 
other ways affects the actions of individuals. Otherwise it is a 
dead letter ; there is a want of faith towards foreign powers, 
and there is danger of quarrel ending in war. All Christian 
states have, it is believed, in this way sanctioned international 
law, so far as it seemed to them necessary. * It is,' says Black- 
stone, * adopted in its full extent by the laws of England ; and 
whenever any question arises which is properly subject to its 
jurisdiction, it is held to be a part of the law of the land.' * As 
being a part of the common law of England, the law of nations 
is adopted by our own law also, for it is well settled that the 
common law of England, so far as it may be consistent with the 
constitution of this country, and remains unaltered by statute, is 
an essential part of American jurisprudence.'* Parts of it, more- 
over, have received an express sanction &om the constitutian 
and statutes of the United States. 

1 Kent, Lect 1. 
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§30. 
The helps in ascertaining what international law is or has 
Aidsforknowing ^^^^ ^^7 ^® derived principally from the following 

what interna- documents :— 

tionai law is. -^ ijij^^ ^^^ ^^^ q£ yaj^Q^g ports or districts, which 
had a commercial importance in medisBval Europe. 

2. The treaties in which a large number of important nations 
have had a part, as the treaty of Westphalia, the congress of 
Vienna, and the recent treaty of Paris in 1856. Other pohtical 
treaties are evidences of an opinion entertained by the parties in 
regard to certain provisions of the law of nations ; and that, 
whether they sanction these provisions or suspend their opera- 
tion. Much the same thing may be said of treaties of com- 
merce, which often touch on mooted questions of maritime law. 
A brief statement of the leading features of the principal pohtical 
treaties since the reformation constitutes the second appendix to 
this volume. 

3. Judicial decisions, which often set forth in the clearest 
manner the state of the law as it is understood by the ablest legal 
authorities of a particular country, and which, although not 
always followed, command respect in other countries. The deci- 
sions of the English courts, especially of the Admiralty under 
Sir William Scott (Lord Stowell), although taking a view 
of neutral rights on the sea which is now becoming obsolete,, 
are distinguished for their ability, and have had a great influ- 
ence on opinion in this country. Many decisions of the Supreme 
Court of the United States involve points of international law, — 
a court before which, originally, 'all cases touching ambassadors, 
other public ministers and consuls,' and, ultimately, various 
questions affecting treaties and relations with foreign countries 
may be brought. 

4. State papers on controverted points, such as those written 
in our own country by Jefferson, Hamilton, Webster and Marcy. 

5. Treatises on this branch of science, or on some title of it, 
some of which, with reason or by accident, have acquired a 
standing above others. A list of the most eminent text- writers 
may be found in the first appendix to this work. 

§31. 

In tracing the progress of international law, that is, oT views 
OP theories concerning it, we may notice several stages, more or 
less clearly defined, through which it has passed. 1. Among 
the ancients we have a recognition of right and wrong in the 
intercourse of states, together with some rules regulatiug inter- 
course and some rules of humaniiy in war — ^placed chiefly under 
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tlie sanction of religion — ^bnt no separation of this branch, of law 
from the rest, as a distinct department. (§ 8.) This period 
continued until after the revival of learning. In the middle 
age the science was still undeveloped, but religious institutions 
and antipathies modified the practice of Christian states. (§ 8.) 
During the revival of learning, a spirit arose in Italy, which 
made light of all obligations between states, and almost deified 
successftQ wickedness. Soon after this, we perceive that 
the forerunners of Grrotius, as Suarez, Ayala, and, above all, 
Albericus Gentilis, are aware that a system of international law 
ought to be evolved, and are working out particular titles of it. 
(Appendix I.) 

2. With Grotius a new era begins. (§ II, Appendix I.) His 
great aim was practical, not scientific — it was to bring the prac- 
tice of nations, especially in war, into conformity with justice. 
He heid firmly to a system of natural justice between states, 
without, however, very accurately defining it. To positive law, 
also, originated by states, he conceded an obligatory force, unless 
it contravened this justice of nature. In setting forth his views, 
he adduces in rich abundance the opinions of the ancients, and 
illustrations from Greek and Roman history. The nobleness of 
his aim, and his claim to respect as the father of the science, 
have given to the treatise * De Jure Belli et Pacis ' an enduring 
influence. 

3. After Grotius there appear two tendencies. One is to dis- 
regard all that is positive and actual in the arrangements between 
nations, and to construct a system on the principles of natural 
law ; in which way a law for states, differing from ethics and 
natural justice, is in fact denied. This tendency is represented 
by Puffendorf. (§ 12.) The other tendency was a reaction 
against this writer, and satisfied itself with representing the 
actual state of international law, as it exists by usage and treaty, 
without setting up or recognisiug a standard of natural justice 
by its side. Bynkershoek and Moser (see Appendix I.), with 
Martens and others in more recent times, are examples here. 
Many writers, however, treading in the steps of Grotius, regard 
natural justice as a source of right, with which the practice of 
states must be compared and brought into conformity, and which 
may not be neglected in a scientific system* 

§32. 

There has been a general progress in the views of text- writers 
since the age of Grotius, and a substantial agreement between 
those of all nationalities at the same era. And yet minor dif- 
ferences are very observable. Some of the most striking of these 
are the differences between the English and the Continental 
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doctrine, arising from the insular position of Great Britain, from 
her commercial interests, and her power on the sea. Thus we 
find her behind the Continent in respecting the sanctity of am- 
bassadors until into the eighteenth centmy. (§92 e.) Thus 
also, while her practice in land wars has been humane, her sea 
rules and the decisions of her courts have in several ways borne 
hardly upon neutrals. It is worthy of notice that our courts have 
followed English precedents, while our Government, as that of a 
nation generally neutral, has for the most part leaned in its doc- 
trines and treaties towards Continental views. 

§33. 

Hitherto, as inay be gathered from what has just been said, 
there is something of that same uncertainty and want of authority 
to be discovered in international law, which attends on other 
political and jural sciences. This is due to causes already noticed : 
(1.) to the changes in the science growing out of changes in the 
intellectual and moral culture of successive generations ; and. (2.) 
to the fact that states, according to their temporary or their per- 
manent interests, have set up or followed difierent rules of action. 

Whether anything can be done, by means of an international 
code, to bring more certainty and precision into the science will 
be considered in the sequel. (§ 203.) 

§34. 

In every branch of knowledge, the history of the branch is an 
History of inter- inaportant auxiliary to its scientific treatment. From 
national law ; itM the changes and improvements in the law of nations 
impo ance. £^ j^ evident that the history of this science — both 
the history of opinion and of practice — is deserving of especial 
attention. It is a leading chapter in the history of civilisation. 
It furnishes valuable hints for the future. Notwithstanding its 
dark passages, it is calculated to animate the friends of justice 
and humanity. It explains the present state of the science and 
indicates the obstacles which have retarded its advance. Hence 
the value of such works as Laurent's ' Histoire du Droit des Gens,' 
which in three volumes embraces the East and the classical 
nations of antiquity. Ward's ' Enquiry,' embracing the period 
from the time of the Greeks and Romans to the age of Grotius, 
and Wheaton's history, which in a sense continues Ward's work 
down to the peace of Washington in 1842, is surpassed by that 
of few systematic treatises. Histories of treaties also are of great 
importance, as aids in understanding the treaties themselves, 
wluch are a principal source of international law. 

It will be one of our primary aims in this work, as far as our 
narrow limits permit, to append historical illustration to the lead- 
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ing titles, in the hope of exhibiting the progressive character of 
the science, and of conferring a benefit on the student of history. 
It ought, however, to be remarked that historical precedents must 
be used with caution. History tells of crimes against the law of 
nations, as well as of its construction and its observance, of old 
usages or principles given up and new ones adopted. There is 
no value in the mere historical facts, apart from the reasons or 
pretexts for them, and from their bearings on the spread of justice 
and the sense of human brotherhood in the world. 

§35. 

A method which aims to be practically useful in international 
law, must take notice of the great importance which Method pursued 
questions pertaining to a state of war have in that *^ *^ ^^^^' 
science. In both peace and war the essential qualities of states 
— their sovereignty and the like — must be exercised ; but war 
suspends the operations of certain rights, and calls into activity 
certain others. Then again, in peace every state sustains a 
similar relation towards every other ; but in war a belligerent 
state has one relation to its" enemy, and another to all states 
besides ; or, in other words, the rights and obligations of non-belli- 
gerents or neutrals now begin to exist. We have, then, the general 
faculties or powers of states, their relations of peace, and their 
relations in or owing to war. In the method here pursued, these 
general faculties or essential powers of states, instead of forming 
a distinct division by themselves, constitute, together with the 
rights and moral claims, the obligations and duties, which have 
their operation especially in a state of peace, the first part of the 
science. Then foUows the second part, having to do with a state 
of war. Our first part consists of the following chapters : the 
&8t treating of the rights and obligations of states as independent 
sovereignties ; the second, of the right of property, and rights 
overterritory belonging to states; the third, of the rights and duties 
of intercourse between nations, with the relations of foreigners 
within the territory to the state ; the fourth, of the forms and 
agents of intercourse between the states themselves ; the fifth, 
of the right of contract, or of treaties. The second part, treating 
of the relations in a state of war, consists of two principal chapters, 
in the first of which the state of war, as affecting the belligerents 
themselves is considered ; and in the second, the state of war as 
bearing on the rights and obligations of neutrals. 
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PAET I. 

THE ESSENTIAL POWERS OF STATES, AND THEIR RIGHTS AND 
OBLIGATIONS ESPECIALLY IN A STATE OF PEACE. 



CHAPTER I. 

BIGHTS OF STATES AS INDEPENDENT SOVEREIGNTIES — COEEESPONDING 
OBLIGATION OF NON-INTERFERENCE AND EXCEPTIONS TO IT CLAIMED 
OR ADMITTED IN THE PRACTICE OP NATIONS. 

§36. 

A STATE is a conmniiiity of persons living within certain limits 
^ , ^ of territory, nnder a permanent organisation, which 

aims to 'secure the prevalence of justice bj self-im- 
posed law. The organ of the state by which its relations with 
other states are managed is the government. 

A body of pirates may be organised under law, but is no 
Pirates no state ®^^®» being associated for temporary purposes, and 

designing to act unjustly by its very existence. A 
state might arise out of a nest of pirates, but would not begin to 
be a state until it laid aside its piratical character. Thus it has 
been doubted whether the Barbary powers were anything more 
than associations of pirates. But having grown, in the course of 
time, more just and civilised, they are now taken into the com- 
munity of nations.^ Those pirates of Cilicia and Isauria, on the 
other hand, whose powerful confederacy Pompey broke up, clearly 
formed no state, their settlements being strongholds contrived to 
secure their families and their plunder. 

§37. 
From the nature and destination of a state, it must in a sense 
ntiai attri- ^® ^® truly Separate from the rest of the world, as if 
bates or rights it Were the ouly state in existence. It must have an 
of a state. exclusive right to impose laws within its own terri- 

tory, the sole regulation in general of its subjects, the sole deter- 

* Compare Bynkershoek, Qiuest. Juris Publici, i. § 17. 
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mining power in regard to the forms of its organisation. No 
reason can be assigned why in a group of states one should have 
a right to interfere in the legislation or administration of the 
rest, which would not give each of them the same right in turn. 
Nor can any reason be found why one state ought to have more 
rights or diSfferent rights than any other. We find it necessary 
for the conception of states, and for their occupying the sphere 
which the Author of society has marked out for them, to predi- 
cate of them sovereignty, independence, and the equality of each 
with the rest. And these its attributes or rights each has a 
right to preserve ; in other words, to maintain its state existence. 
These three attributes cannot exist apart, and perhaps the single 
conception of sovereignty, or of self-protection, may include them 
all. (§ 17.) 

By sovereignty we intend the uncontrolled exclusive exercise 
of the powers of the state ; that is, both of the power of entering 
into relations with other states, and of the power of governing 
its own subjects. This power is supreme within a certain terri- 
tory, and supreme over its own subjects wherever no other sove- 
reignty has jurisdiction. 

By independence we intend to set forth the negative side of 
sovereignty, that is, to deny that any other state has any right 
to interfere with the exercise of a state's rights and sovereign 
powers. Thus a state may make treaties, political or commer- 
cial, or may make war, or change its laws, executive ofl&cers, or 
form of government, or by a just policy add to its resources, sa 
as to become richer and stronger than other staiies, or plant 
colonies or acquire territory, or become consolidated with other 
states, while no other state shall have any just cause to impede 
or interfere with its unfettered action. 

By equality is not meant equality of honour or respect, or 
equality of rank according to the etiquette of courts, or the right 
to have the same commercial or political privileges which have 
been granted to other states, but simply equality of state rights, 
that is, an equal degree of sovereignty and the possession of 
all the same rights which other states exercise. This is, per- 
haps, simply the exhibition of the quality of state sovereignty in a 
different light. States which are truly sovereign are necessarily 
equal in rights, since the quality of full sovereignty has no de- 
grees, and the state, as such, has certain rights from its very 
existence. 

It is scarcely necessary to add, that difference of size or of 
power neither adds to nor subtracts from the sovereignty of a 
state, nor affects its rights in any particular. 

A state, however, may, by its free act, surrender a part of 
these rights, or it may give up its existence and become merged 
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in another organisation. The partial surrender occurs sometimes 

These attribute? ^^ Confederations. The states composing such con- 
may be laid aside federation may come together on a variety of con- 
towhoie or in ditions, most of which imply a surrender of sove- 

^ , ^ , reignty and independence in some deeree, and there- 
by confederated n j.\! J- x- X* XT- • • X XX 

tore the discontmuance of their existence as states, 
in the highest sense of the word. Some leagues take away from 
their members the right of separate peace and war, and per- 
haps add to this a central board for the adjustment of disputes. 
Others aim at a closer bond between their members, and confer 
all power, in foreign relations, as well as various other preroga- 
tives, upon a central legislature and administration created by 
the league. Others, again, aim to secure a very loose kind of 
union — one which allows its members to make political leagues 
with foreign states, and to make war and peace separately, but 
has a common head and a court for the settlement of certain 
disputed claims. On types like these respectively the Achaean 
league, or union, and the Oerman confederation in its more modem 
form, have been constructed. 

A state which is under the protection of another may be 
or by protected Sovereign in some respects, but not absolutely sove- 
etates. reign. Such was the republic of Cracow, while it 

lasted ; such have been the Ionian islands, under English pro- 
tection ; Moldavia and Wallachia under that of Turkey, 
with the guaranty of the great European powers ; Servia and 
Egypt under Turkey, with a different dependence; Monaco under 
Sardinia.^ 

For the purposes of international law that state only can be 
• t in regarded as sovereign, which has retained its power 
international to enter into all relations with foreign states, what- 
Oawwhat? ^^gj. limitations it may impose on itself in other 

respects. Thus the states of this Union in the view of our science 
are not sovereign, for they cannot exercise the treaty-making 
power, nor that of making war and peace, nor that of sending 
ambassadors to foreign courts. They can only exercise towards 
foreign nations those private rights which may pertain to any 
individual or association. It is to be observed, however, that 
between states of qualified sovereignty the law of nations has 
application, so far forth as it is not shut out by restrictions upon 
their power. 

In a state which is formed by a union of states, there is no 
doubt that the central government is responsible for the acts of 
bodies which have no existence in the view of international law. 
There is a weak point in our constitution in this respect, for the 

J Compare Wheaton, El. t 2, pp. 70, 71. 
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responsibility must be borne by the central government, bnt tbe 
evil cannot always be abated. (Compare Pbillimore, 1, 143.) 

§38. 

A state is a moral person, capable of obligations as well as 
rights. These relations continue after it has passed ^ g^^te's obUga- 
through a change of constitution, for notwithstand- tions not do- 
ing the change the state may still preserve its at- ^^ge olgo- 
tributes and functions. No act of its own can vemment. 
annihilate an obligation to another state ; and its rights still 
continue, unless its former constitution of government was the 
condition on which the obligations of other states towards 
it were founded. The general rule then, as all admit, is, that 
rights and obligations survive a change of government or a 
revolution. So when a nation separates into parts, or unites 
with another state to form a new whole, it cannot even by such 
a process, which destroys or modifies its existence, divest itself of 
its obligations. Thus debts due to foreigners outlast all such 
mutations, and not to provide for their payment would be a 
violation of right. When at the formation of the Federal con- 
stitution the states' debts were assumed, and when at the sepa- 
ration of Norway from Denmark the old debt of the united 
countries was equitably divided, these were acts of simple justice 
and good faith. It may happen, however, that a union or divi- 
sion of states renders a past obligation of treaty impossible or 
inconsistent with present relations. Thus suppose that Scotland 
before its union with England had engaged to furnish France 
with a contingent of troops. This engagement would hardly be 
thought bindmg after the union ; much less would one be bind- 
ing, which contemplated an alliance against the very country 
with which a union now subsisted. It may be said, indeed, that 
the prior engagement forbade the forming of a new engagement 
inconsistent with it. This is, indeed, a rule of right, but not a 
rule which is valid against important state necessity. There is 
another extreme case, again, where a change of government may 
dissolve prior obligations. It is where a despotical or usurping 
government has contracted debts or made treaties against a 
nation attempting to recover its liberties. The government is 
de facto in possession of authority, and thus its acts are law- 
ful ; nevertheless obligations entered into to subjugate the people 
must be regarded in this extreme case as pertaining to the 
government alone, and not as resting on the people. (Compare 
§ 145.) 1 

^ There is a distinction between the sovereignty of a state and that of a prince. 
The latter is only representative — ^a mode of exercising the power of the former. 
If now the prince is only in form, and not really, the representative of the state, his 
acts in extreme cases can be repudiated. 
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§39. 

A state may sustain relations to otlier states, and perform its 
All forms of go- ofl&ces generally under any form of government, 
mote^lhe^e^^of ^he law of nations preserves an entire indifference to 
international law. constitutions, SO long as they do not prevent fulfil- 
ment of obligations. Every state is in its eye legitimate. And 
in matter of fact the countries which profess to be bound by the 
Christian or European law of nations, differ exceedingly from 
one another in their constitutions, which contain specimens of 
absolute and constitutional hereditary monarchy, of confederated 
democracies, and until 1870 of an elective ecclesiastical princi- 
pality. 

Hence it follows that if a state has altered its form of govem- 
intemationaiiaw mcut, or by somo revolution, peaceable or violent, 
^nmente de ^^ ^^ suffered a disruption, or has become united with 
iacto. another, all these things are beyond the province of 

international law, whose only inquiry is, whether a certain com- 
munity or organisation is in matter of fact a separate independent 
existence, discharging the functions of a state, and able to take 
upon itself state responsibilities. The question of a state's right 
"to exist is an internal one, to be decided by those within its 
borders who belong to its organisation. To bring the question 
before external powers not only destroys sovereignty, but mnst 
either produce perpetual war, or bring on the despotism of some 
one strong nation or strong confederacy of nations, requiring all 
others to conform their constitutions to the will of these tyrants. 
Moreover, it is a question outside of the law of nations, which 
presupposes the fact that nations exist and have rights, and 
therefore cannot first enquire into their right to exist. On the 
other hand, the fact of the existence of a state is in general an 
open one, easy to be judged of, one which involves no decision 
in regard to the advantages of one form of government over 
another, and the only fact which nations need to know, in order 
that they may enter into and fulfil reciprocal obligations. 

With these principles the practice of nations on the whole, 
and in the long run, agrees. All in the end acknowledge the 
■government de facto. Of course, nations which dread revolution 
wiU be more slow to allow the tide of a revolutionary government, 
or of one where a family of princes of the same blood, or who 
have been long allies, are driven from the throne ; but they must 
submit at last to the inexorable facts of divine Providence and 
history. And if this rule could be overthrown, if a nation or set 
of nations should act on the plan of withholcUng their sanctiou 
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from new nations with certain constitutions, such a plan would 
justify others who thought differently in refusing to regard the 
former any longer as legitimate states. 

All history is full of examples of such recognitions. Holland 
and Switzerland, long after their independence was acknowledged 
in the diplomacy of most European states, were formally admitted 
into the brotherhood of nations at the era of the peace of West- 
phalia. The United States, the Spanish states of South America, 
the two French empires, the kingdom of Greece, all arose from 
revolutions, and have been acknowledged to possess the full 
functions of states. Such, too, has been the case in regard to 
states which have changed the succession, as England in 1688, 
Sweden in 1818, and also where ia disruption has taken place, as 
that between Holland and Belgium in 1830 ; nay, such iniquities 
as the partitions of Poland have become facts of history, into 
which the law of nations claims no right to look. 

It is almost needless to say that this rule cannot have its ap- 
plication, as long as there is evident doubt whether a government 
is B,fact. If the question is still one of armed strife, as between 
a colony and a mother country, or between a state and a revolted 
portion of it, to take the part of the colony or of the revolted 
territory by recognition is an injury, and may be a ground of 
war ; but every nation must decide for itself whether an inde- 
pendent state be really established, and needs not to wait until 
the party opposing the revolutionajy effort has accepted the new 
order of things. It is a safe rule in contests involving the violent 
reparation of a state into parts, that when the mother country, in 
. the case of a colony, or the leading portion of the state, in the 
case of disruption, gives up active efforts to restore the old order 
of things by war, other states may regard the revolution as per- 
fected, and a new state as having come into the world, (Note 1.) 

§41. 

No state is authorised to render assistance to provinces or 
<5olonies which are in revolt against the established ^^^^^ x^ 
government. For if the existence and sovereignty provinces, &c. in 
of a state is once acknowledged, nothing can be done ™^°^*- 
to impair them ; and if the right of interference — ^in favour of 
liberty, for instance — be once admitted, the door is open for 
taking a part in every quarrel. 

On the other hand, there is nothing in the law of nations 
which forbids one nation to render assistance to the established 
government in such case of revolt, if its assistance is invoked. 
This aid is no interference, and is given to keep up the present 
order of things, which international law takes under its protec- 
tion. It may be said that this rule, together with the unlawful. 
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ness of taking the side of a revolutionary party in another state^ 
must prevent wholesome reforms, that the partisans of despotism 
may thus use their power against free institutions, while the 
partisans of the latter may not oppose despotism. That this 
effect may follow is quite possible ; still the rule is an impartial 
pne, as it applies to any existing state, whether free or absolute, 
to attempts against existiag liberty as well as against existing- 
tyranny. - The only other conceivable rules of action for states 
are, that in internal quarrels every foreign state may take which 
side it pleases, or that no state may assist either party. The 
former course of action will find no advocates ; the other, which 
the law of nations cannot be expected — for the present at least — 
to recognise, must indeed prevent some revolutions from being- 
undertaken, but cannot prevent a change of government when 
demanded by a nation s united voice. 

§42. 

The rule of non-interference in the affairs of other states i» 
then an established principle. But the exceptions 
rule of non-in- to it which are 'admitted, or which are claimed to- 
terference. exist, are of great importance, and there is consider- 

able difl&culty in determining what is lawful interference and 
what is unlawful. For, first, there may be interference without 
a show or pretence of justice. In the second place, a nation 
which has or pretends to have causes of war with another, aids 
its revolted provinces in the exercise of the war-right of crippling- 
its enemy. In the third place, there are instances of interference 
which can be explained neither on the ground of injustice, nor of" 
a state of war, and which the usage of Christian or of many 
Christian states tolerates. 

Whatever be the interference, it can be justified only as an 
Interference, extreme measure, and on one of the two foUowing- 
when justified, grouuds. (1.) That it is demanded by self-preser- 
vation ; (2.) That some extraordinary state of things is brought 
about by the crime of a government against its subjects. And 
upon these grounds we must judge, not only of the lawfulness of 
interference at any time pro re natd, but also of the lawfulness of 
treaties contemplating such interference in the future.^ From 
the nature of these grounds it appears that they are more 
or less vague and under the influence of subjective opinion. 

1 If the principles of intervention cannot stand, treaties of guaranty, wluch 
contemplate such intervention, must be condemned also ; for they have in view a 
resistance, at some future time, to the endeavours of third parties to conquer or in 
some way control the guaranteed states in question. An agreement, if it involve- 
an unlawful act, or the prevention of lawfal acts on the part of others, is plainly 
unlawfuL 
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The danger to a state's existence from the designs of another, or of 
others, evidently cannot be measured. While, on the one hand, mere 
suspicion, or calculation of remote probabilities, can be no justi- 
fying cause of action, on the other, it is hard to say, just as in 
cases of individual morality, how much evidence is sufficient to 
sanction that procedure which in ordinary times is unlawfol. 
Thus much may be laid down, that a danger resulting from the 
healthy and prudent growth of another state is no reason for in- 
terference whatever, and that good evidence of unjust designs, 
drawn from conduct, ought to be obtained before any measures 
may be taken to prevent them. 

The extreme case of extraordinary crimes, committed by a 
government against its subjects, is still less capable of exact 
definition. Here, however, the danger of erring is less than in the 
other instance, because interference here is more disinterested ; 
and the evil results of a mistake are less, because such cases are 
comparatively rare. 

§43. 

Having premised thus much in regard to justifying pretexts 
for interference, let us look now at the actual cases in which in- 
ternational law gives, or is claimed to give to it a sanction. We 
shall consider first the balance of power. 

The meaning of the balance of power is this : that any Euro- 
pean state may be restrained from pursuing plans of j interference 
acquisition, or making preparations looking towards for the balance 
future acquisitions, which are judged to be hazardous **' t^"^^- 
to the independence and national existence of its to prevent ac»- 
neighbours. In further explanation of the system quMtions. 
we may say, (1.) That it matters not whether the actual ratio 
of power between states is in danger of being disturbed by unjust 
or by just means, provided only the means are political, not 
economical and strictly internal. If, for instance, the sovereign 
of a powerfnl state should in a just way seat one of his family 
on the throne of a neighbouring state, the justice of the trans- 
action would not be a sufficient protection against the interfer- 
ence of other powers. (2.) That acquisitions outside of Europe 
have not hitherto been drawn into this policy. England has by 
degrees become a predominant power irseyiral quarters of thi 
world without provoking the interference of the Continent. The 
reason is, that foreign acquisitions afiect the political balance 
only in an indirect way. (3.) The system has been applied to 
power on the land, and not much to power on the sea. England 
has acquired, undisturbed, a great predominance on the sea, 
while the balance of power has been in fuU exercise. The reason 
is obvious. Power on the sea cannot directly control the political 
relations of Europe, nor destroy the independence of states. (4.) 
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The system has not yet been carried out beyond the borders of 
the European states, Turkey included. The reason is, that the 
Transatlantic states have not only come at a recent period into 
the European international system, but can, as yet, have no ap- 
preciable influence in European affairs. 

The balance of power is a maxim of self-preservation, which 
must naturally arise among states which are so contiguous to one 
another as to be liable to sudden invasions. Suppose a confede- 
racy of states, having free power of war and peace, and that 
the terms of union guaranteed to each state an independent 
existence. In such a league, if one strong member threatened 
the existence of weaker ones, it would be the duty of all to 
interfere. Europe reswnbles such a confederacy, and the balance 
of power is the guajunty of national existence against the de- 
signs of states of the first rank. Let the members of such a 
loose union be removed many thousand miles from one another 
by tracts of ocean. The self-preserving principle now appre- 
hends no danger,, and a system of balances is useless. 

§44. 

The maintenance of a certain balance of power, as a fact, if 
Historical iUus- ^o* ^^ ^ ^S^U characterised the politics of Greece. 
trations. The Peloponnesian war was really owing, says Thu- 

cydides (i. 23);, to the alarm which the growth of Athens excited 
in the confederates, at the head of whom was Sparta. When at 
the end of that war Athens was subdued, Thebes and Corinth 
desired its destruction; but the Spartans justly regarded its 
existence as necessary in the politics of Greece. Subsequently, 
Athens, when Thebes was beginning to be too powerful, went 
over to the side of Sparta, her old enemy. 

In the middle ages a system of equipoise in Italy was put 
into motion by the Popes, as soon as the German emperors be- 
came Strang in the Peninsula. The Popes' policy was to have 
two Italian interests which couJd be set against one another, at 
th« pleasure of the Roman See, which thus secured its own 
safety and influence. But a nearer approach to the modem 
balance of power is seen in the Italian affairs consequent upon 
the claims of the French kings, Charles VIII. and Louis XII., to 
Naples and Milan, from 1494 onward. The dangers from the 
French invasion under Charles, led Spain, the Pope and Venice 
to combine against him. Then, in 1508, the league of Cambray 
united all the powers involved in the Italian quarrels against 
Venice for her destruction. Then, in 1510, the Pope, fearing 
(that the ruin of Venice would leave Italy exposed to France, 
formed the Holy League to drive this latter power out of the 
Peninsula. It must be confessed, however, that the league of 
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Cambray against Venice was dictated by motives much more un- 
worthy than those of self-preservation, and had less to do with 
maintaining the integrity of Italy than with rapacity and revenge. 
Not long after this the Austrian family, in two lines, held 
Spain and the German empire with other important territorial 
possessions, and the great resources of these allied houses seemed 
to be dangerous to the European system. France now was 
the weight in the opposite scale. The unaccomplished schemes 
of EjJig Henry IV. were carried out by Richelieu, when he 
aided the German Protestants and Sweden against Austria; 
and the peace of Westphalia in 1648 prevented thenceforward, 
this state, holding as it did the office of Emperor in its hands, 
from becoming formidable either to Europe or to Germany. 

It was now the turn of France to feel the force of the balance 
of power. The ambition of Louis XIV. was thought to endanger 
the existence of other European st«,tes, and a universal monarchy 
seemed to be at hand. The coalitions of nearly all Europe, 
which resisted and finally humbled the Grand Monarch, are- among 
the most righteous examples of measures for preserving the 
balance of power which history records. Some of the measures, 
however, which were adopted for the preservation of the balance 
at this time, were of doubtful justice and policy. It was right 
to set bounds to the ambition of Louis XIV. ; it was right, when 
his intrigues procured the nomination of his grandson to a 
throne which had been solemnly renounced for his posterity, to 
endeavour to prevent, by force of arms, this accumulation of 
power in the Bourbon line ; but what justice was there in the 
two partition treaties of 1698 and 1700, which disposed of terri- 
tories appertaining to the Spanish crown, without asking leave 
of the king or nation ; and was not this high-handed measure a 
failure in policy, as calculated to offend the pride of Spain ? 
Since the time when the balance of power played such a part in 
the days of Louis and William of Orange, it has been repeatedly 
acted on, and may be said to be an established part of the inter- 
national law of Europe. The most memorable instances of its 
application in recent times have been the interposition of the 
four powers, in 1840, which forced Mehemet Ali to renounce the 
provinces of the Turkish empire, of which he held possession, 
and that of France and England in 1854, to preserve the integrity 
of the same empire against the designs of Russia. 

§45. 

We have already seen that where one nation's aid is invoked 
by the government of another for the purpose of ^ interference 
uttingdown a revolt, such assistance is not opposed to prevent revo- 
ly the law of nations. Should it be given in the ^^^^^^ 

Da 
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spirit of hostility to free institutions, the motive lies beyond the 
ordinary sphere of this science. Bat a part of the European 
powers have attempted to establish a right of interference to put 
down revolutionary principles in that continent, whether their 
aid be called for or not. This principle has been avowed, if we 
mistake not, only since the French revolution ; for only since 
then has absolutism become conscious of its dangers, and of 
the hatred felt towards it by multitudes of persons scattered 
through the nations. The plea is, as in the case of the balance 
of power, one of self-preservation. The stability of all govern- 
ments, it is alleged, and of all institutions sustained by govern- 
ments, is threatened by the propagandists of liberty, and even 
the dread of revolution so greatly paralyzes the energies of 
states, that everything must be done to make it as remote as 
possible. It is admitted that no interference undertaken for the 
direct purpose of spreading absolute principles or absolutism 
itself, or even for that of crushing free principles, or of overturn- 
ing settled governments or constitutions set up in an illegitimate 
way, is to be justified; but it is claimed that revolutions in 
modem times have been sources of incredible evils, and that 
the so-called right of a people to alter its government by force is 
calculated to bring upon Europe eternal commotion and insecurity. 

§46. 

While the French revolution was in progress ^ some of the 
Instances of in- leading powers of Europe had shown a disposition 
^^"^JZin- ^^ interfere in the affairs of France, partly on the 
tions. ground that former treaties had been violated, and 

partly because the king and royal family of France were re- 
strained of their liberty and treated with dishonour. A circular 
of the Emperor of Germany, of July 6, 1791, invited the principal 
powers of Europe to declare to the French nation, among other 
things, that the sovereigns * would unite to avenge any farther 
offences against the liberty, the honour and safety of the king 
and his family ; that they would consider as constitutional 
laws only those to which the king should have given his free 
assent ; and that they would employ every means of terminating 
the scandal of a usurpation founded on rebellion, and of which 
the example was dangerous to every government.* On August 
27, in the same year, the same sovereign, with the King of 
Prussia, signed a declaration to the same effect, in which they 
invited the monarchs of Europe to unite with them in using 

' Compare Wheaton's Hist. p. 847, et seq., and his £1. it 1, 102-109, which I have 
freely used. 
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' tho most efficacious means to put the King of France in a state 
to enable him with perfect freedom to lay the foundation of a 
monarchical government, equally consistent with the rights of 
sovereigns and the welfare of the French nation ; in which case 
they were resolved to act promptly and with necessary forces to 
obtain the proposed common object. In the meantime they 
would give the necessary orders to hold their troops in readiness 
to take the field/ ^ 

Louis having accepted the new constitution on September 13, 

1791, and announced to foreign powers his intention of support- 
ing it, there was no pretext of a restraint upon the king's liberty 
for an armed intervention in the affairs of France. But un- 
settled questions in dispute continued, and at length on April 7, 

1792, the Austrian ultimatum demanded, together with the 
restoration of the Venaissin to the Pope, and of their possessions 
and privileges in Alsace to the princes of the empire, the re- 
establishment of the French monarchy on the basis of the French 
king's declai-ation of June 23, 1789. This necessarily led to the 
decree in the national assembly that France was in a state of war 
with Austria. The King of Prussia, on June 26 of the same year, 
1792, announced to the world the reasons which induced him, in 
conjunction with Austria, totake up arms against France. Among 
them we mention * the propagation of principles subversive of social 
order, which had thrown France into a state of confusion ; * and 
' the encouragement and even official publication of writings the 
most offensive against the sacred persons and lawful authority of 
sovereigns. To suppress anarchy in France ; to re-establish for 
this purpose a lawful power on the essential basis of a monarchical 
form ; and by these means to secure other governments against 
the criminal and incendiary efforts of madmen — such the king 
declared to be the great objects of himself and his ally.' 

The declaration of Austria drew forth at once a counter-state- 
ment from the national assembly, drawn up by Condorcet, which, 
among other things, claimed for every nation the exclusive right 
of making and changing its laws; denied that France had 
threatened the general tranqaillity, seeing she had renounced al 
designs of conquest ; declared that the avowal of the doctrine of 
the sovereignty of the people, which the nation had made, could 
not be regarded as disturbing the peace of other states ; and re- 
butted the charge that Frenchmen had excited other nations to 
insurrection ; whilst, on the other hand, emigrants from France 
had received aid and encouragement from those who brought 
these complaints, and attempts had been made to excite civil war 

1 Wheaton's Hist. p. 346, seq. The passages in quotations are borrowed from 
that work through this paragraph. 
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in France. Snch complaints were unreasonable ' xmless it were 
lawful to extend servitude and unlawful to propagate liberty ; 
unless everything be permitted against the people, and kings 
alone have rights.* 

England could not, in consistency with the historical develop- 
ment of its own institutions by means of a revolution, adopt the 
principles on which the continental powers declared war against 
France. An attitude, however, far from friendly was observed 
towards that country, and, among the causes of complaint, one 
was the encouragenent given to revolt in other countries, not only 
by emissaries sent to England, but by a decree of the convention, 
which was said to express the design of extending French prin- 
ciples and of promoting revolutions in all countries, even those 
which were neutral. At length, on the death of Louis, in the 
beginning of 1793, the French ambassador was ordered to leave 
the kingdom. A state of war ensued, during which Mr. Pitt de- 
clared that there had been no intention, if the country had not 
been attacked, to interfere in the internal affairs of France. But, 
no doubt, the atrocities in the summer of 1793, and the closing 
tragedy of the kind's execution, were motives, if not pretexts of 
hostility. Nor can there be much doubt that the interference 
of the European powers, above spoken of, produced, or at least 
intensified, those atrocities, by arousing the national feeling of 
the French by exciting distrust of the king's good faith, and by 
making it apparent that no terms could be kept with the 
sovereigns. 

The revolution had its course. The interference was avenged. 
Holy AUianoe, and the parties to it were humbled. But at length 
Sept. 26, 1815. France, which destroyed the independence of half 
of Europe, lost its own, the empire fell, and the old Bourbon 
dynasty was restored. During the occupation of Paris, con- 
sequent on the battle of Waterloo, the three rulers of Russia, 
Austria, and Prussia, joined affcer wards by the French king, 
formed the Holy AlUance, which has been regarded as a league 
of absolutism against the rights and the freedom of the nations. 

This famous league, however, at its inception, appears to have 
had no definite object in view. It was a measure into which the 
other sovereigns entered, in order to gratify the Emperor Alex- 
ander, whose romantic mind, then under the influence of Madame 
Krudener, contemplated a golden age, in which the intercourse 
of nations should be controlled by Christian principles.^ The 
parties to the Holy Alliance bound themselves, appealing to the 
Holy Trinity, to exercise their power according to the principles 
of religion, justice, and humanity ; to afford one another on aU 
occasions aid and help ; to treat their subjects and soldiers with 
^ The whole compact is given b j Mr. Maiming in an English version, pp. 82-84. 
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paternal feeling, and to regard their people as members of a great 
Christian family, whose guidance was entrusted to them by God. 

The congress of Aix-la-Chapelle, at whicli the five great 
powers were represented, and which removed the cjongress of aix- 
army of occupation from the French fortresses, ia-chapeue,8ept. 
effected an alliance almost as vague as the Holy Al- ' 
liance, which, abcording to some of the parties to it, was intended 
to exercise a supervisory power over European affairs, interfering 
to prevent all dangerous revolutions, especially when they should 
proceed from popular movements. They declared, however, their 
intention to observe scrupulously the law of nations. *The 
sovereigns have regarded,' say they, * as the fundamental basis, 
their invariable resolution never to depart, either among them- 
selves or in their relations with other states, from the strictest 
observance of the law of nations — principles which, in their ap- 
plication to a state of permanent peace, a-re alone able to give an 
effectual guaranty to the independence of each govwnment, and 
to the stability of their general association.' 

The unmeaning nature of such declarations was shown not 
long afterwards by acts of interference, undertaken Congress of xrop- 
against the consent of one European power, and cer- octr28^^8*2°o'' 
tainly not accordant with a rigorous view of the law and onwards'. 
of nations. A feeling of discontent with the anti-liberal move- 
ments of most of the continental powers had been growing in in- 
tensity in many parts of Europe, when in 1820 and 1821, revo- 
lutions broke out in rapid succession in Spain, Naples, and 
Sardinia, and the constitution of Cadiz, of the year 1812, was 
proclaimed in all the three kingdoms. The alarm ex<}ited by the 
revolutionary spirit was the occasion of convoking a congress at 
Troppau in Silesia, in October 1820, which was removed near 
the end of the same year to Laybacb in Styria, and at which not 
only the five great powers were represented, by their sovereigns 
or by ambassadors, but the King of Naples and deputations from 
small powers appeared. Against the proposed intervention in 
the affairs of Italy the British government protested in strong 
terms, although the existing ministry were not averse to the sup- 
pression of revolutionary liberalism ; while, on the other hand, 
the French government approved openly of the intervention, in 
order to gratify the ultra-royalist party at home, but secretly 
dreaded the Austrian influence which such a measure would in- 
crease. Austria, thus supported, sent an army into the Peninsula, 
overthrew the revolution almost without a blow in the spring of 
1821, and brought back the old absolutism in all its rigour. 

The circular despatch of the sovereigns of Austria, Russia, 
and Prussia, justified these measures by alleging * that there ex- 
isted a vast conspiracy against aU established power, and against 
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all the rights consecrated by that social order under which 
Enrope had enjoyed so many centuries of glory and happiness ; 
that they regarded as disavowed by the principles which con- 
stitute the public right of Europe all pretended reform operated 
by revolt and open hostility ; * that they opposed * a fanaticism for 
innovation, which would spread the horror of universal anarchy 
over the civilised world ; that they were far from wishing to pro- 
long this interference beyond the limits of strict necessity, and 
would ever prescribe to themselves the preservation of the in- 
dependence and of the rights of each state.' On the other hand, 
the British government, while it acknowledged the right to in- 
terfere, where the * immediate security or essential interests ' of 
one state are seriously endangered by another, denied that * this 
right could receive a general and indiscriminate application to all 
revolutionary governments.' Such interference was an exception, 
and * could not, without the utmost danger, be incorporated into 
the ordinary diplomacy of states, or into the institutes of the law 
of nations.'^ 

Soon after this, in the middle of 1821, a royalist insurrection 
Congress of Ve- Occurred in Northern Spain, to which France so far 
rona, October extended aid as to allow the insurgents to gather 
along the borders, to retreat in case of need across 
the line, and to make open preparation of arms and money on 
French soil. A congress had been arranged to meet at Verona 
when that of Laybach broke up. The principal measure here 
agitated was armed interference in the affairs of Spain, which, if 
undertaken, would naturally be the work of France. The British 
envoy, the Duke of Wellington, not only declared the refusal of 
his government to participate in any such proceeding, but also 
that England would not even attempt to persuade Spain to con- 
form to the views of the congress. The French envoys, Mont- 
morency and Chateaubriand, against express instruction of their 
court, urged forward the intervention, which was supported by 
the other powers, and energetically by B<u8sia, which power at 
Laybach had hung back from decisive movements by force of arms. 
The envoys acted herein in the iaterest of the ultra-royalist party, 
which was thus able to caiTy its measures through. For a French 
army occupied Spain, penetrated as far as Cadiz, overthrew the 
constitution of Cadiz, to which the king had given his assent, 
and left him *free,' but the country enslaved. No stretch of 
interference had gone so far as this, for Spain would have had a 
settled constitutional government, and probably settled peace, un- 
less the agitators had looked for aid to foreign power. 

1 Circular despatch of the soyereigns, fkc, Laybach, May 1821, and Lord Cas- 
tlereagh's circular despatch of January 19, 1821. 
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§47. 

The proceedings at Verona indirectly gave rise to what has 
been called the Monroe doctrine,^ which met the 3. Mouroe doc- 
reigning principle of interference in Europe by a trine- 
similar principle in the opposite direction. The history of this 
doctrine is, in brief, the following. At Verona the subject was 
agitated of attempting, in conformity with the known wishes of 
the absolutists in Spain, to bring back the Spanish colonies into 
subjection to the mother country. This fact having been com- 
municated to our government by that of Great Britain in 1823, 
and the importance of some public protest on our part being in- 
sisted upon, President Monroe, in his annual message, used the 
following language : ' That we should consider any attempt on 
the part (of the allied powers) to extend their system to any por- 
tion of this hemisphere as dangerous to our peace and safety ;' and 
again, * that we could not view any interposition for the purpose 
of oppressing (governments on this side of the Atlantic whose in- 
dependence we had acknowledged) or controlHng in any manner 
their destiny by any European power, in any other light than as a 
manifestation of an unfriendly disposition towards the United 
States.' Soon afterwards a resolution was moved in congress, em- 
bodying the same principle, but was never called up. But the mere 
declaration of the president, meeting with the full sympathy of 
England, put an end to the designs to which the message refers. 

In another place of the same message, while alluding to the 
question of boundary on the Pacific between the United States 
and Russia, the President speaks thus : ' The occasion has been 
judged proper for asserting as a principle, in which the rights and 
interests of the United States are involved, that the American 
continents, by the free and independent condition which they 
have assumed and maintain, are henceforth not to be considered 
as subjects for future colonisation by any European power.' Was 
it intended by this to preclude the South American republics, 
without their will, from receiving such colonies within their bor- 
ders — of surrendering their territory for that purpose ? Such a 
thing, probably, was not thought of. Mr. Adams, when Presi- 
dent in 1825, thus refers to Mr. Monroe's principle, while speak- 
ing in a special message of a congress at Panama : ' An agree- 
ment between all the parties represented at the meeting, that 
each will guard hy its own mecms against the establishment of any 
future European colony within its borders, may be found desirable. 
This was more than two years since announced by my predeces- 
sor to the world, as a principle resulting from the emancipation 

1 Compare especially the North American Review for April 1856, and Mr. Cal- 
houn's speecsh in the Senate on the proposed occupation of Yucatan, May 15, 1848.^ 
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of both the American continents.' Mr. Adams, when Secretary 
of State under Mr. Monroe, originated the * principle,' and mnst 
have known what he meant. But the principle, even in this tame 
form, was repudiated by the honse of representatives, in a re- 
solution declaring that the United States ' ought not to become 
parties ' with any of the South American republics ' to any joint 
declaration for the purpose of preventing the interference of any 
of the European powers with their independence or form of 
government ; or to any compact for the purpose of preventing 
colonisation upon the continent of America.' 

On the whole, then, (1.) the doctrine is not a national one. 
The house of representatives, indeed, had no right to settle 
questions of policy or of international law. But the cabinet has 
as little. The opinion of one part of the government nentralised 
that of another. (2.) The principle first mentioned of resisting 
attempts to overthrow the hberties of the Spanish republics, was 
one of most righteous self-defence, and of vital importance. And 
such it will pfohably always be regarded, if a similar juncture 
should arise. But the other principle of prohibiting European 
colonisation was vague, and if intended to prevent Russia from 
stretching her borders on the Pacific further to the south, went 
far beyond any limit of interference that has hitherto been set 
up. What right had the United States to control Russia in 
gaining territory on the Pacific, or planting colonies there, when 
she had neither territory nor colony to be endangered, within 
thousands of miles ? 

The Monroe doctrine came up again in another shape in 
1848. President Polk having announced that the government 
of Yucatan had oflTered the dominion over that country to Great 
Britain, Spain, and the United States, urges on congress such 
measures as may prevent it from becoming a colony and a part 
of the dominions of any European power, which would be, he 
says, in contravention of the declaration of Mr. Monroe, and 
which must by no means be allowed. Mr. Calhoun, in his speech 
on this subject, shows that the case is very different from that 
contemplated by Mr. Monroe, that the declarations of the latter 
could not be regarded as expressing the settled policy of this 
country, and that they were mere declarations without threat of 
resistance. The * colonisation ' contemplated by the Monroe 
doctrine conld not apply to Yucatan, and the possibility of Eng- 
land (which was especially intended) acquiring power there was 
remote. The principle, he adds, * which lies at the bottom of 
the (president's) recommendation is, that when any power on 
this continent becomes involved in internal warfare, and the 
weaker side chooses to make application to us for support, we 
are bound to give them support, for fear the offer of the sove- 
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reignty of the cotmtiy may be made to some other power and 
accepted. It goes infinitely and dangerously beyond Mr. Monroe's 
declaration. It puts it in the power of other countries on this 
continent to make us a party to all their wars.' 

To lay down the principle that the acquisition of territory 
on this continent, by any European power, cannot be allowed by 
the United States, would go far beyond any measures dictated 
by the system of the balance of power, for the rule of self-pre- 
servation is not applicable in our case : we fear no neighbours. 
To lay down the piinciple that no political systems unlike our 
own, no change from republican forms to those of monarchy, can 
be endured in the Americas, would be a step in advance of the 
congresses at Laybach and Verona, for they apprehended destruc- 
tion to their political fabrics, and we do not. But to resist 
attempts of European powers to alter the constitutions of states 
on this side of the water, is a wise and just opposition to inter- 
ference. Anything beyond this justifies the system which abso- 
lute governments have initiated for the suppression of revolutions 
by main force. 

§48. 

The attempts to introduce into the European law of nations 
a right of interference in the internal affairs of other Jesuits of at- 
states, have come to the followino: results : (X.) Enff- tempt to set up a 

iji_ JJ.1 j.j.j''i^ 1 • law of interference 

land has constantly protested agamst such a pnn- in the internal 
ciple, and has been scrupulous in placing her inter- affairs of states. 
ventions on other grounds. When, in 1826, the government of 
that country, in accordance with ancient treaties, and on appli- 
cation, sent troops to Portugal to sustain the regency there 
against the pretensions of Don Miguel, it was declared that 
nothing would be done to enforce the establishment of the con- 
stitution, but that others would be resisted in their attempts to 
overturn it. At that time it was said by Mr. Canning, in the 
House of Commons, that Prance had given to Great Britain cause 
of war by her violation, in 1823, of the independence of Spain. 
(2.) The principle has been applied only in the case of weaker 
nations; while the two Prench revolutions of 1830 and 1848 
were allowed to take their course, and the revolutionary govern- 
ments were soon acknowledged. (3.) Prance cannot, without 
gross inconsistency, accede to this principle. (4.) The principle, 
carried out, must bring Christian states into conflict ; for the 
right of interfering in favour of liberty can be urged even on 
the ground of self-preservation, as well as that of interfering to 
put down popular movements ; and all free and despotical insti- 
tutions are dangerous to one another's existence. If the powers 
of Europe had been equally divided between constitutionalism 
and despotism, such a principle would nnt have been avowed^ for 
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it might work both ways. Its avowal, therefore, can be ascribed 
only to the consciousness of superior might. (5.) The inter- 
ference, as it cannot prevent the moral and intellectual causes of 
revolution, by delay only embitters and fanaticizes its spirit. It 
leaves the payment of a debt at compound interest to posterity. 

§49. 

The interference of the five great powers in the affairs of the 
A T«4.«^« «« • Netherlands has some peculiar characteristics of its 

4. Interference m i i ^ • -F i •% ■% 

the Beigic revo- own. Jbirst, the kingdom had been constituted at 
lution of 1830. ^j^g congress of Vienna, out of Holland, Belgium, 
and certain neighbouring duchies, as a kind of barrier between 
France and Germany. Fifteen years afterwards, on the outbreak 
of the July revolution in France, Belgium separated violently 
from the rest of the Netherlands, and it became evident that two 
such heterogeneous parts could not be welded together. The 
King of the Netherlands invoked the mediation of the five powers, 
who first procured an armistice between the parties, then in the 
character of unauthorised arbitrators laid down the terms of 
separation, and finally forced a compliance. The views that go- 
verned in the long negotiations, which finally lent the sanction of 
Europe to this divorce, are given at length by Dr.Wheaton in his 
* History of the Law of Nations,' and are a most instructive chap- 
ter. Belgium acquired its independence with the rights and obliga- 
tions of perpetual neutrality; a French prince was prevented from 
occupying its throne ; the Scheldt, with other streams and canals 
common to Belgium and Holland, was to remain free ; Antwerp, 
as by the terms of the peace of Paris in 1814, was to be a port 
without fortifications, and the territory of the new kingdom was 
confined within narrow bounds, because it was born in a revo- 
lution. Thus there was ' a compromise in this case between 
the two principles which had so long menaced, by their appre- 
hended collision, the established order and the general peace of 
Europe.' Doubtless, if France itself had not just before asserted 
the right of revolution, the interference here would have been 
directed to the point of healing the schism in the Netherlands 
by main force, 

§50. 

Interference on the score of humanity or of religion can be 
6. Interference justified only by the extreme circumstances of the 

reii^on^^d of ^^®' "^ ^^® ^&® which Succeeded the reformation, 
humanity. both seK-preservation and religious sympathies in- 

duced the Protestant states to aid one another against the su- 
perior might of the Catholic, and to aid the votaries of their 
£Etith witlun Catholic countries, in order to secure for them free- 



§ 51 AS SOYEBEIGNTIES. 45 

dom of worship. Elizabeth of England sent aid to the revolted 
Hollanders on religious grounds, and Cromwell's threats slackened 
the persecution of the Waldenses by the Dnke of Savoy. In 
modem times, the interference of Great Britain, France, and 
Russia, on behalf of the Greeks, in 1827, was avowedly dictated 
by motives of humanity. The Greeks, after a bloody contest, had 
so far achieved their independence, that the Sultan could not 
reduce them. Accordingly his vassal, Mehemet Ali, of Egypt, 
was allured to send an army of subjugation into the Morea, and 
the atrocious scenes of fanatical war were renewed. The Greeks 
applied to France and England for help or mediation. At length, 
in consequence of the battle of Navarino, October 20, 1827, and 
the French occupation of the Morea, the peninsula was evacuated 
by Mohammedan troops, and finally the independence of Greece 
was acknowledged. Dr. Wheaton says of these events * that the 
Christian powers were eminently justified in their interference 
* to rescue a whole nation not merely from religious persecution, 
but from the cruel alternative of being transported from their 
native land into Egyptian bondage, or exterminated by their 
merciless oppressors. The rights of human nature — wantonly 
outraged by this cruel warfare — were but tardily and imperfectly 
vindicated by this measure, but its principle was fully justified 
by the great paramount law of self-preservation. " Whatever a 
nation may lawfully defend for itself, it may defend for another 
if called on to interpose." The interference of the Christian 
powers to put an end to this bloody contest, might therefore have 
been safely rested on this ground alone, without appealing to the 
interests of commerce and of the repose of Europe, which, as well 
as the interests of humanity, are alluded to in the treaty (for the 
pacification of Greece, July 6, 1827) as the determii^g motives 
of the high contracting parties.' 



EQUALITY OF SOVEEEIGN STATES. 

§61. 

We have already explained equality to denote equality of 
rights. All sovereign states stand on the same level 
in this respect — the old and the new, large and 
small, monarchies and republics — for the conception of a state 
to be applied to all is the same, and their sovereignty is the same. 
This, however, is not incompatible with special privileges of a 
commercial nature granted to one nation before another, or to 
superior rank in the ceremonial of courts. 

1 Elements, part ii. chapter i. § 10. 



46 BIGHTS OF STATES § 51 

Formerly the most punctilious rules of etiquette were ob- 
served at most of the courts of Europe. Gustavus 
Adolphus, who said that all crowned heads were 
equal, was one of the first to despise pretensions of superiority. 
Rules are necessary to prevent ambassadors and their wives from 
contending for precedence, or feeling that an insult has been 
oflTered to them or their country. But with all the nicety of 
court etiquette, such quarrels have frequently taken place. Among 
the most noted of these disputes, was one of long continuance 
between the ambassadors of France and Spain.* The place of 
France, until the sixteenth century, according to the ceremonial 
of the Romish see, had been next to that of the German emperor, 
but, as Charles V. was both Emperor and King of Spain, his suc- 
cessor on the Spanish throne claimed precedence of other kings, 
and thus brought on a collision. At the council of Trent the 
dispute rose to such a point that the French declared that they 
would renounce obedience to the Pope if deprived of their place, 
and it was only settled by allowing the Frenchman to continue 
in his seat next to the Legate who presided, and the Spaniard to 
occupy a seat of eminence opposite to him. The most serious 
outbreak, however, of this rivalry occurred at London in 1661, 
when, according to the usage of the time, the ambassadors went 
in procession to meet a newly-arrived ambassador from Sweden. 
The ministers of both nations appeared with an armed retinue. 
As the Frenchman attempted to put his carriage next to that of 
the English king, the Spaniard raised a shout, scared the horses, 
and occupied the place. The French then fired upon them, and 
received back their fire, so that eight were killed and forty 
wounded in the encounter; but the Spaniards, having during 
the melee cut the hamstrings of the French horses, were able to 
secure the coveted precedence. Louis XIV. threatened war for 
this outrage, and thus forced the Spaniards into a declaration 
that their ambassador should never be present at ceremonies 
where a contest for rank could arise between them and the 
French. 

According to the old rules of Europe, the Pope (whom Pro- 
testant nations and Russia regard as only an Italian sovereign) 
ranked highest in dignity, the German emperor next, monarchies 
before republics, sovereigns before half-sovereigns ; and princes 
of inferior name closed the list. The following order of rank 
emanated from the Roman court in 1504 : the Roman Emperor, 
King of Rome, King of France, of Spain, Arragon, Portugal, 
England, Sicily, Scotland, Hungary, Navarre, Cyprus, Bohemia, 
Poland, Denmark (with which Sweden and Norway were then 
united), the Venetian republic, the Duke of Brittany, Burgundy, 

1 See Ward's Hiat. IL 272, seq. (Dublin ed.) 
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Electors of Bavaria, Saxony, Brandenburg, Arclidtike of Austria, 
Duke of Savoy, Grand Duke of Florence, Dukes of Milan, Bavaria, 
Lorraine, &c.* 

The rules now acted upon in regard to the rank of different 
states and of their . sovereigns are, according to Existing rules of 
Hefiter, the following : — rank. 

1. States to which, for themselves or for their sovereigns, 
royal honours pertain, have an external rank before those to 
which these honours do not belong. Such honours are the right 
of sending ambassadors of the first class, the use of the royal 
title, crown and corresponding arms, and certain other ceremonial 
usages. To this rank belong emperors, kings, grand dukes, the 
elector of Hesse, the Swiss republic, the United States of America, 
the German confederation. 

2. A mong states of the same class entire equality of rights 
obtains, but the rule of precedence, in regard to rank, is settled 
by treaty and usage. Kings and emperors have a general equality, 
as is indicated by the fact that the former frequently connect the 
latter title with that which they are especially known by. A 
precedence is given to kings and emperors before sovereigns who 
have inferior titles, and before republics, ' whose special relation 
of rank to other states with royal honours is not definitely fixed.* ^ 
There is a certain order of the German states in relation to affairs 
of the confederation, and to this alone. HaJf-sovereign and pro- 
tected states rank after those on which they depend. Treaties 
by which one state concedes the precedence to another over a 
third, without its consent, are of no obligation upon the latter, 
and may contain a violation of the respect which is its due. 

The rank which a state has once obtained is usually not lost 
by a change of constitution. 

The tendency of things is, as fe;r as possible, towards entire 
equality of states. Thus commercial privileges are These distinc- 
fast disappearing, and new treaties to a great extent tions fading out. 
concede the advantages given to the most favoured nations. The 
precedence of ambassadors of the same rank is determined simply 
by length of residence at the court. And special tokens of re- 
spect to one nation more than to another, like those claimed by 
England in certain narrow seas, have nearly gone out of use. 

^ Hefiter, § 28, p. 49. Compare Supplement to Dumont, v. 202. 

3 Heftter, § 28, p. 60. 
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CHAPTER II. 

TEEEITOEUL RIGHTS OP STATES AND EIGHTS OF PROPEETY — STEICT 
EIGHT EENOUNCED, ESPECIALLY AS TO THE USE OF NAVIGABLE 
WATEES. 

§52. 

A NATION is an organised community within a certain terri- 
tory ; or in other words, there must be a place where its sole 
Property of Sovereignty is exercised. It may also and will have 
states in interna- properly of its own, like individuals and associations ; 
tionai law, what? ^^ ^^^ ^^^^ j^^j^ ^^^j^ property within the borders 

of other states, may be the creditor of foreign states or indi- 
viduals, or, unless the law of a state prohibit, may possess land 
there on the tenure of private ownership. Upon the property of 
its subjects, again, it has a certain lien, as appears from the 
power to lay taxes and the power to use private property for 
public purposes. But the right of eminent domain with which 
such power over private property is connected, does not imply 
that such property is absolutely under the control of the state, or 
that the state was the prior owner, and conveyed it to the indi- 
vidual under conditions ; but the right is rather to be considered 
as one of necessity, without which, at times, public affairs could 
not move on, nor the rights of many individuals be protected. 
Now, although the relations of the state to its territory, to its 
property and to the property of individuals are different, yet, as 
far as other nations are concerned, they may all be included 
under the term property. ' Such property of states,* as Heffter 
well remarks, * has only in relatimi to other states the same 
character which property has, namely, the character of exclusive- 
ness and free disposal,' that is, of pertaining to the state to the 
exclusion of all other states, and of being disposed of without 
restraint on their part upon its will. 

A state's territorial right gives no power to the ruler to 
alienate a part of the territory in the way of barter or sale, as 
was done in feudal times. In other words, the right is a public 
or political and not a personal one. Nor in justice can the state 
itself alienate a portion of its territory, without the consent of 
the inhabitants residing upon the same, and if in treaties of 
cession this is done after conquest, it is only the acknowledg- 
ment of an unavoidable fact. (Compare § 153, and Grotius 11, 
6, § 4. See Note 2.) 

Property of a foreign state or sovereign within the bounds of 
a state involves no restriction of territorial sovereignty. Terri- 
torial servitudes, as right of free harbour, of transit, Ac. may 
exist, but are stricti juris, the presumption being always in fovour 
of sovereignty, (Compare BluntschH, * Staatsr.' i. 189.) 
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§53. 

The territory of a nation, or that portion of the earth over 
which ifc exercises the rights of sovereignty, may Modes of acquir- 
have begun to pertain to it in a variety of ways. It *°8 territory. 
may have derived its title : 1. From immemorial occupation of 
land which was before vacant. 

2. From occupation by colonies, or other incorporation of 
land before occupied. 

3. Prom conquest accepted as a fact and at length ending in 
prescriptive right. 

4. From purchase or from gift. 

Other claims more doubtful or less generally acknowledged, 
have been : (1.) that of Portugal, derived from a bull of Pope 
Nicholas V. giving in 1454 to Alfonso V, the empire of Guinea, 
and the exclusive use of the African seas ; as also the more 
noted bulls of Alexander VI. issued in 1493 soon after the return 
of Columbus from his first voyage — the first granting to Spain 
all lands west of a north and south line drawn a hundred leaomes 
west of the Azores, and the other dividing the occupation of the 
seas between Spain and Portugal. Such a claim of course would 
be good only against those who admitted the Pope's right thus 
to dispose of the world, which few or no Catholic states would 
now admit. (2.) The claim on the ground of discovery. This 
was both exceedingly vague — for how much extent of coast or 
breadth of interior went with the discovery ? — and was good only 
against those who acknowledged such right of discovery, but not 
against the natives. Of the natives, however, very little account 
'was made. Being heathen, they were not, in the age succeeding 
the discovery of America, regarded as having rights, but might 
be subdued and stript of sovereignty over their country without 
compunction. And yet when the right to territory in the new 
world was in dispute, a title derived from them, it might be, to 
soil far beyond their haunts, would perhaps be pleaded against 
prior occupation. The English colonies, .however, which settled 
in this country, took, to a considerable extent, the more just 
course of paying for the soil on which they established them- 
selves, and the United States have acted steadily on the prin- 
ciple of extinguishing the Indian title by treaty and the payment 
of a price. 

§54. 

1. The territory of a state includes all that portion of terra 
firma which lies within the boundaries of the state, whatiaterri- 
,as well as the waters, that is, the interior seas, lakes *^^^ 

E 
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and rivers wholly cont&med within the same lines. Thus the sea 
of Azof, the Volga, Lake Michigan, the Ohio, and the sea of 
Marmora are exclusively in the territory respectively of Russia, 
the United States, and Turkey. It may happen that the bound- 
aries of a state are not continuous, or that one part of it is sepa- 
rated from another, as the Rhine provinces of Prussia are cut off 
by Hesse, &c. from the rest of the kingdom. Or it may happen 
that one sovereignty, or a portion of it, is included within the 
limits of another. This is the case more -or less in Germany, aod 
was formerly true of Avignon and the Venaissin, which were 
Papal territory enclosed (enclaves hence called) in France. 

2. The mouths of rivers, bays, and estuaries, furnishing access 
to the land. 

3. The coast sea to the distance of a marine league. This is 
a regulation dictated by the necessities of self -protection, as is 
expressed in the ma,xim of Bynkershoek, * terrse potestas finituT, 
ubi finitur armorum vis.' For the police of commerce the dis- 
tance is extended to four leagues, that is, according to the usage 
prevailing in Grreat Britain and the United States, foreign goods 
cannot be trans-shipped within that distance without the payment 
of duties. The extent of coast sea included within national terri- 
tory has been variously defined. Bynkershoek, and others after 
him, limit it by the reach of cannon shot — * quousque tormenta 
exploduntur.' (* De Domin. Mar.' cap. 2, from which place the 
maxim above cited is taken.) Rayneval limits it by the horizon, 
a very vague and absurd suggestion ; Valin, by the depth of the 
sea: territory should reach out (he would propose) to where 
there is no bottom. Modem writers, whether limiting it by a 
marine league, or by cannon shot, agree substantially in making 
it an incident to territorial sovereignty on the land. (Compare 
Ortolan, * Diplom. de la Mer,' vol. i. chap. 8.) As the range of 
cannon is increasing, and their aim becoming more perfect, it 
might be thought that the sea line of territory ought to widen. 
But the point is not likely to become one of any great importance. 

4. Vessels belonging to the citizens of the nation on the high 
seas, and public vessels, wherever found, have some of the attri- 
butes of territory. 

In regard, however, to the territorial character of vessels it is 
necessary to be more definite, for if they have this property in 
some respects but not in all, only false and illogical deductions can 
be drawn from an unqualified statement. Is it true, then, that 
they are identical in their properties with territory ? If a ship 
is confiscated on account of piracy or of violation of custom- 
house laws in a foreign port, or is there attached by the owner's 
creditor and becomes his property, we never think that territory 
has been taken away. For a crime committed in port a vessel 
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may be chased into the high aeos and there arrested, without a 
suspicion that territorial rights have been violated, while to chase 
a criminal across the borders and seize him on foreign soil is a 
gross offence against sovereignty. Again, a private vessel, when 
it arrives in a foreign port, ceases to be regarded as territory, 
unless treaty provides otherwise, and then becomes merely the 
property of aliens. If injury is done to it, it is an injury which 
indirectly affects the sovereign of the alien, whereas injuries to 
territory, properly so called, affect the public power in an im- 
mediate manner. It is unsafe, then, to argue on the assumption 
that ships are altogether territory, as will appear, perhaps, when 
we come to consider the laws of maritime warfare. On the other 
hand, private ships have certain qualities resembling those of 
territory : (1.) As against their crews on the high seas ; for the 
territorial or municipal law accompanies them as long as they 
are beyond the reach of other law, or until they come within the 
bounds of some other jurisdiction. (2.) As against foreigners, 
who are excluded on the high seas from any act of sovereignty 
over them, just as if they were a part of the soil of their country. 
Public vessels stand on higher ground : they are not only public 
property, builfc or bought by the government, but they are, as it 
were, floating barracks, a part of the public organism, and repre- 
sent the national dignity, and on these accounts, even in foreign 
ports, are exempt from the local jurisdiction. In both cases, how- 
ever, it is. on account of the crew, rather than of the ship itself, 
that they have any territorial quality. Take the crew away, let 
the abandoned hulk be met at sea : it now becomes property, 
and nothing more. 

§55. 

The high sea is free and open to all nations. It cannot be 
the property or the empire of a particular state. It preedom of the 
cannot become property, for it cannot be possessed, high seas and of 

i_ lA* 'J "xi-'i- fishing thiere. 

or have any personal action exercised upon it, which 
must prevent a similar action of another. It cannot be mixed up 
with labour, or enclosed, or, like wild land, be waiting for any 
such future action. It can as little become the empire of any 
particular state. Otherwise one state might exclude others 
from it, and from that intercourse for which it is the pathway, 
which would be inconsistent with the equality and sovereignty 
of nations. Such empire could begin only in the consent of the 
whole world expressed by treaty, which was never given, or in 
prior discovery and use. But this last is no ground at all, and 
if it were, would work against the so-called discoverer in favour 
of the natiyes of newly-found coasts. In fine, the destination of 

b2 
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the sea is clearly for the common benefit of mankind ; it is a com- 
mon pathway, separating and yet binding, intended alike for all. 

The libeHy of the sea and of navigation is now admitted on 
. all hands. But formerly the ocean, or portions of it, were claimed 
as a monopoly. Thus, the Portuguese prohibited other nations 
from sailing in the seas of Gruinea and to the East Indies. "No 
native-bom Portuguese or alien, says one of the ancient royal 
ordinances, shall traverse the lands or seas of Guinea and the 
Indies, or any other territory conquered by us, without licence, 
on pain of death and the loss of all his goods. The Spanish 
nation formerly claimed the right of excluding all others from 
the Pacific. Against such claims, especially of the Portuguese, 
Grotius wrote his * Mare Liberum ' in 1609, in which he lays down 
the general principle of the free right of navigation, and that the 
sea cannot be made property, and refutes the claims of the Por- 
tuguese to the discovery of countries which the ancients have left 
us an account of, as well as their claims through the donation of 
Pope 4-lexander VI. And yet the countrymen of Grotius, who 
had been defenders of the liberty of the seas, sought to prevent 
the Spafliiards, going to the Philippines, from taking the route of 
the Cape of Good Hope. The English, in the seventeenth century, 
claimed property in the seas surrounding Great Britain, as far as to 
the coasts of the neighbouring countries, and in the eighteenth 
only softened down the claim of property into one of sovereignty. 
Selden, who in 1635 published his * Mare Clausum,* while he con- 
tends against the monopolising pretensions of Spain and Portugal, 
contends zealously on the ground of certain weak ancient prece- 
dents for this claim of his country. The shores and ports of 
the neighouring states, says he, are the limits of the British sea 
empire, but in the wide ocean to the north and west the limits 
are yet to be constituted.^ Hussia, finally, at a more recent date, 
based an exclusive claim to the Pacific, north of the 51st degree, 
upon the ground that this part of the ocean was a passage to 
shores lying exclusively within her jurisdiction. But this claim 
was resisted by our government, and withdrawn ia the temporary 
convention of 1824. A treaty of the same empire with Great 
Britain in 1825 contained similar concessions. 

The rights of all nations to the use of the high sea being the 
same, their right to fish upon the high seas, or on banks and 
shoal places in them are equal. The right to fish in bays and 
mouths of rivers depends on the will of the sovereign. 

Thus the right to fish on the banks of Newfoundland is open 
Fishery question to all, but there is no right to dry and cure fish, even 
Unitedstat^ & ^^ *^6 unsettled coasts belonging to any sovereign, 
Great Britain, without permission of the same. And here a brief 

^ Compare Ortolan, u. s. chap. 7. 
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sketch of the fishery question between the United States and 
Great Britain may not be out of place. 

By the treaty of 1783, which admitted the independence of 
the United States, Great Britain conceded to them m^. ^ - jygo 
the right of fishing on the banks of Newfoundland 
along such coasts of the same island as were used by British 
seamen, in the Gulf of St. Lawrence, and on the coasts, bays, and 
creeks of all other British dominions in America ; as well as the 
right of drying and curing fish in any of the unsettled bays, 
harbours and creeks of Nova Scotia, the Magdalen islands and 
Labrador, so long as they should continue unsettled ; but not the 
right of drying or curing on the island of Newfoundland. 

At and after the treaty of Ghent, which contained no provi- 
sions respecting the fisheries, it was contended by Treaty of Ghent, 
American negotiators^ but without good reason, that ^^^^* 
the article of the peace of 1783, relating to the fisheries, was in 
its nature perpetual, and thus not annulled by the war of 1812. 
A convention in 1818 granted the perpetual privilege convention of 
to citizens of the United States to take, dry, and cure i^is. 
fish on the coasts, while unsettled, of Labrador, east of Mount Joli, 
and of Newfoundland, between Cape Ray and the Rameau isles ; 
and to take fish on the Magdalen isles, and on the west and north 
coasts of Newfoundland — ^the United States renouncing forever any 
liberty ' to take or cure fish on or within three marine miles of any 
of the coasts, bays, creeks, or harbours of his Britannic Majesty's 
dominions in America not included within the above-mentioned 
limits.^ Finally, by the treaty of 1854, commonly ,«_, .^^ 

11 ij^ • ••ill • 1 XXB&uV Ol lod4. 

called the reciprocity treaty, leave was given to 
fishermen from the United States to take fish, excepting shell 
fish, on the coasts and in the bays, harbours, and creeks of Canada, 
New Brunswick, Nova Scotia, Prince Edward's Island and the 
islands adjacent, without limit as to distance from the shore, with 
permission to land there and upon the Magdalen islands, for the 
purpose of drying their nets and curing their fish ; provided that 
in so doing they do not interfere with private rights or prior 
occupancy by British fishermen. The same rights, with the same 
limitations, are given to British subjects on the coasts of the 
United States from the 36th degree northwards. In both cases 
the treaty does not include salmon and shad fisheries, nor the 
fisheries in rivers and the mouths of rivers.^ This treaty, ter- 
minable in or after ten years, was terminated by the United States 
in 1866. 

1 See Wbeaton's EL iL 4, § 8, and ill. 2, § 9. » Murhard, Nouv. Bee. xvL 1, 498. 
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§56. 

The claims of exclusive control over certain portions of water 

Claims of exciu- ^™» ^^ ^ great part, either doubtful or to be rejected. 

sive control over These are broad arms or recesses of the sea ; narrow 

cjertain waters. ^^^ ^^^ ^j^^^ ^p within the territory of a single 

state ; narrow passages, especially such as lead to interior seas ; 
such interior seas themselves ; and rivers furnishing the only or 
most convenient outlet for an inland state, which rise in one 
country and have their mouths in another. 

1. Bays of the sea — called in England the king's chambers 

— are within the jurisdiction of the states to whose 
*^^ territory the promontories embracing them belong. 
Thus the Delaware Bay was declared in 1793 to belong exclu- 
sively to the United States. When, however, .the 
gu 8. beadlands are very remote, there is more doubt 
in regard to the claim of exclusive control over them ; and, for 
, the mosff part, such claim has not been made. Chancellor Kent 
(i. 30) inclines to claim for the United States the dominion over 
a very wide extent of the adjacent ocean. * Considering,* says he, 
* the great extent of the line of the American coasts, we have a 
right to claim, for fiscal and defensive regulations, a liberal exten- 
sion of maritime jurisdiction ; and it would not be unreasonable, 
as I apprehend, to assume for domestic purposes connected with 
our safety and welfare the control of waters on our coasts, though 
included within lines stretching from quite distant headlands — 
as, for instance, from Cape Ann to Cape Cod, and from Nantucket 
to Montauk Point, and from that point to the Capes of the Dela- 
ware, and from the south Cape of Florida to the Mississippi. In 
1793 our government thought they were entitled, in reason, to 
as broad a margin of protected navigation as any nation whatever, 
though at that time they did not positively insist beyond the dis- 
tance of a marine league from the sea-shores ; and, in 1806, our 
Government thought it would not be unreasonable, considering 
the extent of the United States, the shoaloess of their coast, and 
the natural indication furnished by the well-defined path of the 
Gulf Stream, to expect an immunity from belligerent warfare for 
the space between that limit and the American shore.' But such 
broad claims have not, it is believed, been much urged, and they 
are out of character for a nation that has ever asserted the free- 
dom of doubtful waters, as well as contrary to the spirit of the 
more recent tunes. 

2. Great Britain has long claimed supremacy in the narrow 
seas adjoining that island. But the claim, although chiefly 
satisfied by pajring certain honours to the British flag, has not 
been uniformly acquiesced in, and may be said to be fSsilling into 
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desuetude.* And if it had been urged and admitted in former 
times, the force of the prescription would be broken by the plea 
that the views of the world, in regard to the freedom of commerce, 
have become much more enlarged. What Grotius contended for 
in his * Mare Liberum ' against the exclusive claim of Portugal to 
the possession of oricDtal commerce, *jure gentium quibusvis ad 
quosvis liberam esse navigationem,' is now for the most part 
admitted, and the pathways of commerce can no longer be ob- 
structed. 

§57. 

3. The straits which have figured most largely in interna- 
tional history are those leading into the Baltic and straits and in- 
the Black Seas.' ^^ ^"• 

A. The claims of Denmark to exclusive control over Elsineur 
Sound and the Belts are now matters of history, The Danish 
but a brief sketch of the past usage may not be with- straits. 
out its use. Danish jurists rested these claims rather on im- 
memorial prescription than on the cost of providing for the security 
of commerce by lighthouses, or by removing obstacles to naviga- 
tion. In 1319 a charter regulated the duties to be paid by the 
Dutch. In 1544 the Emperor Charles V. stipulated the payment 
of the Sound dues by the merchants of the Low Countries. Sub- 
sequently, Denmark raised the tariff, which brought on a war 
with the Dutch and other nations. In 1645 Sweden obtained 
exemption from tolls, and, at the same time, by the treaty of 
Chris tianople, the amount of duties to be paid by the Dutch was 
again adjusted. France and England, in the seventeenth century, 
agreed to pay the same tariff with the Dutch. 

Things continued thus for two centuries. In 1840, attention 
having been drawn in England to the Sound dues by the delays 
and vexations of commerce, negotiations were had which removed 
part of the complaints. 

In 1826 a commercial convention for ten years with Denmark 
placed the United States on the footing of the most favoured na- 
tions, which caused a reduction of the duties we had been paying 
hitherto. In 1843 the justice of the demand began to be more 
especially drawn into question, and the Secretary of State ex- 
pressed himself against it. Amid the difficulties of Denmark, in 
1848, the charge from the United States proposed, as a commu- 
tation for the claim, the sum of two hundred and fifty thousand 
dollars. Five years afterwards the diplomatic agent of the United 
States was instructed by Mr. Marcy to take the ground with 
Denmark, that his country could recognise no immemorial usage 
not coinciding with natural justice and international law. In the 

» Compare Vattel, i. 23, § 289 ; Wheaton's Hist, part i. § 18 ; Wheaton's Ele- 
ments, iL 4, § 9 ; Heffter, § 73. See also § 86. 
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next year the President advised that the convention of 1826 should 
be regarded as at an end ; and, after a vote of the senate to this 
effect, notice was given to Denmark that it would be broken off 
in a year from that time. Denmark now, in October 1855, pro- 
posed to our government to enter into a plan of capitalising the 
dues according to an equitable adjustment, but the government 
declined being a party to such an arrangement. Meanwhile, as 
difficulties with the United States seemed to be impending, and as 
other nations were interested in putting an end to this annoyance, 
a congress met at Copenhagen to consider this question, and fixed 
on the sum of thirty-five million rixdollars (at fifty cents of our 
money to the dollar) as the sum for which Denmark ought to give 
up the Sound dues for ever. This payment was divided among 
the nations interested in proportion to the value of their commerce 
passing through the Danish straits ; and an arrangement for extin- 
guishing the claim has since been accepted by them all. In 
March 1857, our government agreed to pay, as its portion of the 
capitalised stock, three hundred and ninety-three thousand and 
eleven dollars.^ 

B, The entrance into the Black Sea and that sea itself. 
The Black Sea Until Russia acquired territory on the Black Sea, 
and the passage that sea, with the straits leading to it, and the Sea of 
"* ^ * Marmora lay entirely within Turkish territory. But 

the existence of another power on the Black Sea modified the 
rights of Turkey. By the treaty of Adrianople, in 1829, entrance 
through the straits into the Black Sea, and its navigation, were 
admitted to belong to Russia and to powers at amity with Russia. 
The ancient practice, however, had been to prohibit all foreign 
vessels of wwr from entering the Bosphorus and the Dardanelles ; 
and by the treaty of London, in 1841, between the five powers 
and Turkey this usage was sanctioned. Finally, by the treaty of 
Paris, March 30, 1856, * the Black Sea is made neutral. Open to 
the mercantile marine of all nations, its waters and ports are 
formally, and in perpetuity, interdicted to flags of war, whether 
belonging to the bordering powers, or to any other power.' The 
treaty, however, proceeds to grant to Russia and Turkey the 
liberty of making a conventicfu in regard to a small force, to be 
kept up within the sea for coast service. By this convention the 
two powers allow one another to maintain six steam vessels of 
not over eight hundred tons, and four light steamers or sailing 
vessels, of not over two hundred tons burthen each. 

^ Compare especially an article in the North Americcm Review for January 1857, 
vol. 84, from which we* have drawn freely. 
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§ 68. 

4. Where a navigable river forms tlie bonndary between two 
states, both are presumed to have free nse of it, and Rights over river 
the dividing line will run in the middle of the channel, navigation* 
tmless the contrary is shown by long occupancy or agreement of 
the parties. If a river changes its bed, the line through the old 
channel continues, but the equitable right to the free use of the 
stream seems to belong, as before, to the state whose territory the 
river has forsaken. 

When a river rises within the bounds of one state and empties 
into the sea in another, international law allows to the inhabit- 
ants of the upper waters only a moral claim or imperfect right to 
its navigation. We see in this a decision based on strict views of 
territorial right, which does not take into account the necessities 
of mankind and their destination to hold intercourse with one 
another. When a river affords to an inland state the only, or the 
only con/venient means of access to the ocean and to the rest of 
mankind, its right becomes so strong that, according to natural 
justice, possession of territory ought to be regarded as a far in- 
ferior ground of right. Is such a nation to be crippled in its 
resources, and shut out from mankind, or should it depend on 
another's caprice for a great part of what makes nations fulfil 
their vocation in the world, merely because it lies remote from 
the sea which is free to all ? Transit, then, when necessary, may 
be demanded as a right ; an interior nation has a servitude along 
nature's pathway, tlrrough the property of its neighbour, to reach 
the great highway of nations. It must, indeed, give all due 
security that trespasses shall not be committed on the passage, 
and pay all equitable charges for improvements of navigation and 
the like ; but, this done, its travellers should be free to come and 
go on that water-road which is intended for them. An owner of 
the lower storeys of a house could hardly shut out persons living 
in the upper, of which there was another proprietor, from the use 
of the stairs. A river is one. As those who live on the upper 
waters would have no right to divert the stream, so those on the 
lower cannot rightfully exclude them from its use. 

The law of nations has not acknowledged such a right, but 
has at length come to the same result by opening, in succession, 
the navigation of nearly all the streams flowing through the ter- 
ritory of Christian nations to those who dwell upon their upper 
waters, or even to mankind. We annex a sketch of the progress 
of this freedom of intercourse by means of rivers. 

An act of the congress of Vienna, in 1815, declared that the 
use of streams separating or traversing the terri- cJongress of vi- 
tory of different powers, should be entirely free, and enna, the Rhine, 
not be denied for the purposes of commerce to any 
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one, being subject only to police rules, which should be uniform 
for all, and as favourable as might be for the traffic of all nations. 
Other articles require uniform tolls for the whole length of a 
stream, and nearly uniform — not exceeding the actual rate — for 
the various kinds of goods, rights of haulage, &c.^ By this act 
the Rhine became free ; but a controversy having arisen as to 
what was to be understood by the Rhine, near the sea, it was 
decided by the nations having sovereignty over its banks that 
navigation should be open through the mouths called the Waal 
and the Leek, and through the artificial canal of Voome. 

The same act opened the Scheldt, which had been closed by 
idt ^^® peace of Westphalia to the Spanish Netherlands 

in favour of the Dutch, and opened by the French 
on their occupation of Belgium in 1792. On the divulsion of 
Belgium from Holland, in 1831, the treaty of separation again 
provided for the free navigation of this river.^ 

All the other navigable streams of Europe were open to the 

inhabitants on their banks, either before the treaty 

of Vienna, or by its general rule above mentioned, 
with the exception of the Danube. By the treaty of Bucharest, 
in 1812, and that of Adrianople, in 1829, the commercial use of 
this stream was to pertain in common to the subjects of Turkey 
and of Russia. By the recent treaty of Paris, in 1856, the 
Danube also came within the application of the rule of the treaty 
of Vienna, to which Turkey was not an original party. This was 
the last European stream the freedom of which was to be gained 
for commerce.^ 

While Spain, after the independence of the United States, 
„. . , . was mistress of the lower waters of the Mississippi, 

she was disposed to claim exclusive control over the 

^ Articles 108-117 in the Appendix to Wheaton's El. 

2 Compare Wheaton's Hist. 282-284, 662 ; Wheaton's El. ii. 4, § 15. 

3 Five articles of the treaty are concerned with the navigation of the Danube, 
articles 15-19. Art. 16 declares the freedom of the stream, according to the Vienna 
act, as a part of the public law of Europe lor ever, and prohibits tolls on vessels, and 
duty on goods, levied on the simple account of the navigation. Art. IG appoints a 
commission of delegates from the five great powers with Sardinia and Turkey, to 
clear out the mouths of the Danube; and, in order to defray the expenses of such 
improvements, fixed duties, equal in amount for all nations, may be levied. Tliis 
commission, by article 18, is lo finish its work in two years, and then shall be pro- 
nounced to be dissolved. Meanwhile, a permanent commission, by article 17, i-* to 
be appointed, consisting of delegates of Austria, Bavaria, .Turkey and Wurteraberg, 
to which a commission from the three Danubian principalities is to be joined, who 
shall draw up rules of navigation and fiuvial police, remove remaining obstacles, 
cause works necessary for the navigation to be executed along the whole course of 
the river, and when the first-mentioned commission shall be dissolved, shall see that 
the mouths of the river are kept in good order. Art. 19 allows each of the con- 
tracting powers at all times to station two light-vessels at the mouth of the Danube, 
for the purpose of assuring the execution of regulations settled by common consent. 
For the act of navigation of the Danube, growing out of art. 17, above mentioned, 
see Murhard, Nouv. Kec. xvi. 2, 76. 



5 68 AND EIGHTS OVER TEEEITOBT. 69 

navigation near the gulf. But by the treaty of San Lorenzo el 
Real, in 1795, the use of the stream and liberty to deposit goods 
at and export them from New Orleans was granted to citizens of 
the United States. Before this the question of the rights of the 
parties had been agitated between them. The United States had 
contended that there is a natural right belonging to the inhabit- 
ants on the upper waters of a stream, under whatever political 
society they might be found, to descend by it to the ocean. It 
was acknowledged, on the part of the United States, that this 
was, at the most, an imperfect right, and yet the right was 
claimed to be as real as any other, however well-defined, so that 
its refusal would constitute an injury for which satisfaction might 
be demanded. There seems to be a weakness in this argument, 
for by admitting the right to be an imperfect one, the claim of 
injury for not complying with it was cut off. In 1803, Louisiana, 
which had been ceded by Spain to France in 1800, was purchased 
of the latter by the United States, which thus had the territorial 
jurisdiction over all the course of the river. ^ 

The St. Lawrence, after separating for a great distance the 
British possessions from those of the American ^, ^ 
Union, traverses British territory to the sea. The 
government of Great Britain for a long time steadily refused to 
concede the right of using the lower stream for the purposes of 
navigation, and the same diplomatic controversy was carried on, 
as in the case of the Mississippi, between the right according to 
the strict law of nations and the claim on the principles of natural 
justice. Meanwhile, canals and railroads having bound the west- 
ern part of the Union to the Atlantic seaboard, and New York 
having become a financial centre even for the Canadas, the im- 
portance of the question was greatly lessened. By the reciprocity 
treaty of June 5, 1854, the navigation of the river, as well as of 
the canals in Canada, was at length thrown open to the United 
States, on the same conditions which are imposed on the subjects 
of Great Britain. This privilege may be revoked by the latter 
party upon due notice. On their part the United States granted 
to British subjects the free navigation of Lake Michigan. 

The vast system of streams which find their way to the sea by 
means of the La Plata is open for navigation, not La Plata system 
only to the inhabitants of the banks, but also in a o^'^^ers. 
^egree to strangers. The Argentine confederation and Buenos 
Ayres opened their waters in 1853. In the same year Bolivia, 
whose territory is on the head waters, made a number of places 
on the banks of its rivers free ports. Brazil had done the same, 
and several years ago bound Paraguay by a treaty to the same 
policy ; but tibe government of this latter country closed navigation 

1 Compare Wheaton's Hist. p. 606-611. 
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above the capital, Asuncion, to foreigners — allowing the nse 
of the waters only to Brazil and the Argentine republic — and 
below, by police regulations, sought to throw the trade princi- 
pally into the hands of one nation. 

A decree of the Emperor of Brazil, dated December 7, 1866, 
opens the Amazon to the frontier of Brazil to the 
merchant ships of all nations from and after Sep- 
tember 7, 1867. Its tributaries, the Tapajos, the Madeira, and 
the Rio Negro are also opened, but not through their course 
within the empire. *The navigation of the affluents of the 
Amazon in the part in which only one of the banks belongs to 
Brazil is depending on a previous agreement with the other river 
states, as to the respective limits and police and fiscal regula- 
tions.' Conventions of Brazil with Venezuela and Peru concede 
reciprocally navigation on the Amazon and its tributaries. (Com- 
pare ' Dipl. Corresp. of the U. S.' for 1867-1868, ii. 266.) 

The Stikine, Yukon, and Porcupine rivers of Alaska, rising 
in British and running into our territory, were opened to both 
nations by the treaty of 1871. 

Such have been the advances in the freedom of navigation 
during the last forty years. There is now scarcely a river in the 
Christian portions of the world, the dwellers on whose upper 
waters have not the right of free communication, by God's chan- 
nels, with the rest of mankind. V/hether the motive which brought 
this about has been self-interest or sense of justice, an end ap- 
proved alike by justice and benevolence has been reached, and 
the world cannot fail to be the gainer. 



CHAPTER III. 

EIGHT OE CLAIM OF INTERCOURSE — ^RELATIONS OP FOREIGNERS 

WITHIN A TERRITORY OF A STATE. 

§ 59. 
We have already come to the conclusion that sovereignty in the 
Intercourse of Strictest senso authorises a nation to decide upon 
sta^, how far a what terms it will have intercourse with foreigners, 
"^ and even to shut out all mankind from its borders. 

(§25.) If a protective tariff, or the prohibition of certain articles 
is no violation of rights, it is hard to say how far one state may 
not go in refusing to have commerce with another. If foreigners 
may be placed under surveillance, or may have various rights of 
citizens refused to them, why may they not be excluded from the 
territory P If it be said that the destination of separate states, as 
of separate &jnilies, is to be helpful to one another, that entire 
isolation is impossible, still the amount of intercourse must be left 
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to the judgment of the party interested ; and if a state, judging 
incorrectly, strives to live within itself as much as possible, is it 
to be forced to change its policy, any more than to modify its 
protective tariff? 

And yet some kind of intercourse of neighbouring states is so 
natural, that it must have been coeval with their foundation, and 
with the origin of law ; it is so necessary, that to decline it in- 
volves often extreme inhumanity ; it is so essential to the pro- 
gress of mankind that unjust wars have been blessings when they 
opened nations to one another. There could, of course, be no 
international law without it. The following maxims relating to 
the so-called right are, in substance, laid down by Heffber. (§33.) 

1. Entire non-intercourse shuts a nation out from being a 
' partner in international law. [This, however, is not What a state 

true, if international law is taken in its broadest j? resSJects^inter- 
sense, for to treat a nation, or its subjects, when these course, 
latter are fallen in with, as having no rights, because they have 
no intercourse with us, is not only inhuman but unjust.] 

2. No nation can, without hostility, cut off another from the 
use of necessaries not to be obtained elsewhere. [But necessaries 
must not be confounded with articles highly desirable.] 

3. No state has a right to cut another off from the innocent 
use of its usual ways of communication with a third state. * The 
older writers called this the jus transitus, or jus passagii innoxit, 
but disputed whether it is a perfect or imperfect right. Only 
necessary wants create a definite right. The refusal of something 
merely useful to one party, to grant which does the other no 
barm, is at most an unfriendly procedure. Many, as Grotius (ii. 2, 
§ 13), and Vattel (ii. § 123, 132-134), decide that there is a right 
in this case, but naturally have to reserve for the owner the de- 
cision whether he will be harmed or not by parting with his com- 
modities.' 

4. No state can, without violation of right, exclude another 
from intercourse with a 'third state against the will of the latter. 

5. In its intercourse with others every state is bound to truth 
and honesty [without which intercourse must be broken up]. 

6. No state can exclude the properly documented subjects of 
another friendly state, or send them away after they have been 
once admitted without definite reasons, which must be submitted 
to the foreign government concerned. 

To these we may add that 

No state can withdraw from intercourse with others without 
'a violation of a right gained by usage. 

No state can treat with cruelty or deprive of their property 
the subjects of another, whom some calamity, such as the distress 
or stranding of a veBsel, throws within its borders, without wrong 
and just claim of redress. 
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§60. 

Witliin these limits, intercourse, whether through travellers 
What a state or merchants, is regulated by the free sovereign act 
may do. of each state. Whether it will have a passport 

system, a protective tariff, special supervision of strangers ; 
whether it will give superior commercial privileges to one nation 
over another ; in short, whether it will be fair and liberal, or 
selfish and monopolising, it must decide, like any private trades- 
man cr master of a family, for itself. The law of nations does 
not interfere at this point with the will of the individual state. ^ 

It deserves to be remarked, however, that non-intercourse 
and restriction are fast disappearing fipom the commercial arrange- 
ments of the world, and that jealousy of foreigners is vanishing 
from the minds of all the more civilised nations, in the East as 
well as in the West. The feeling that there is a certain right 
for lawful commerce to go everywhere is in advance of the doc- 
trine of strict right which the law of nations lays down. The 
Christian states, having tolerably free intercourse with one 
another, and perceiving the vast benefits which flow from it, as 
well as being persuaded that, in the divine arrangements of the 
world, intercourse is the normal condition of mankind, have of 
late, sometimes under pretext of wrongs committed by states 
less advanced in civilisation, forced them into the adoption of 
the same rules of intercourse, as though this were a right which 
could not be withheld. Recent treaties with China and Japan 
have opened these formerly secluded countries to commercial 
enterprise, and even tiO travel ; and the novel sight of an ambas- 
sador from Japan visiting our country will not be so strange as 

1 There is a difficulty in the theory of international law, arising from the weak- 
ness of the claim which one state has to intercourse with another, compared with 
the immense and fundamental importance of intercourse itself. There can be no 
law of nations", no civilisation, no world, without it, but only separate atoms ; and 
yet we cannot punish, it is bel<), the refusal of intercourse, as a wrong done to us, 
by force of arms, but can only retaliate by similar conduct. I have, in § 25, en- 
deavoured to meet this by a parallel case — marriage is all important, yet for com- 
mencing it entire consent of the parties is necessary. And yet, to put intercourse 
on the ground of comity or even of duty, fails to satisfy me. Practically, we may 
say that nations will have intercourse by trade and otherwise, whenever they find 
it to be for their interest ; but the case of half-civilised or long secluded nations, 
like Japan, which satisfy their own wants, and rather avoid than desire foreign 
articles, shows that long ages may elapse before views suggested by self-interest or 
suspicion are abandoned. Shall we then force them into intercourse? Perhaps 
we may, if we get a just occasion of war with them; but not because they take a 
position which, though disastrous for the interests of mankind, is yet an exercise of 
sovereignty. 

But apart from this theoretical view, there are many duties, duties of mutual 
help, incumbent on nations who hold intercourse with one another, which serve to 
facmtate such intercourse. Such are, aid to travellers, use of courts, and the like, 
which ought to be regarded as the necessary means of promoting admitted inter- 
course, and therefore as obligatory, when interconne is once allowed. 
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the concessions of trade which this shy people has already 
granted.^ It is conceded, moreover, that the great roads of tran- 
sit shall be open to all nations, not monopolised by one ; and the 
newer commercial provisions quite generally place the parties to 
them on the footing of the most favoured nations. This freedom 
and spread of intercourse is, in fact, one of the most hopeful signs 
in the present history of the world. 

§61. 

There could be no intercourse between nations if aliens and 
their property were not safe from violence, and even indiTiduai aliens 
if they could not demand the protection of the state entitled to pro- 
where they reside. This protection, be it observed, *^**°* 
is territorial in its character, that is, it is due to them only within 
the territory of a state, on its vessels and when they are with its 
ambassadors, while the protection of citizens or subjects, as being 
parts or members of the state, ceases at no time and in no place. 
The obligation to treat foreigners with humanity, and to protect 
them when once admitted into a country, depends not on their 
belongino: to a certain political community which has a function 
to defend its members, nor wholly on treaty, but on the essential 
rights of human nature. Hence — 

1. It has been claimed with apparent justice, that aliens have 
a right of asylum. To refuse to distressed foreigners, as ship- 
wrecked crews, a temporary home, or to treat them with cruelty, 
is a crime. As for the exile who has no country,' international 
law cannot ensure his protection, but most nations, in ancient 
and modem times, that have passed beyond the inferior stages of 
civilisation, have opened the door to such unfortunate persons, 
and to shut them out, when national safety does not require it, 
has been generally esteemed a flagitious and even an irreligious 
act. The case of aliens who have fled from their native country 
on account of crime, wiU be considered in the sequel. 

2. The right of innocent passage has already been considered. 
It may be claimed on stronger grounds than the right of entering 
and settling in a country, for the refusal may not only injure the 
aliens desirous of transit, but also the country into which they 
propose to go. The right of transit of armies, and of entrance 
of armed ships into harbours, will be considered by themselves. 
As their presence may be dangerous, to refuse transit or admis- 
sion in these cases rests on grounds of its own. 

3. The right of emigration. Formerly it was doubted whether 
an individual had a right to quit his country and settle elsewhere, 
without leave from his government ; and in some countries he 

1 Since this was written, in 1859, a Japanese delegation has become a matter of 
fact 2nd ed. 



64 BIGHT OF INTESOOURSE. § 62 



who did go had to sacrifice a part of his property.* At present 
such a ri^t is very generally conceded, nnder certain limitations, 
* The right of emigration/ says Heffler, * is inalienable : only self- 
imposed or unfulfilled obligations can restrict it.' The relation 
of the subject to the sovereign is a voluntary one, to be termi- 
nated by emigration. But a state is not bound to allow the de- 
parture of its subjects, until all pre-existing lawful obligations to 
the state have been satisfied. Notice, therefore, may be required 
of an intent to emigrate, and security be demanded for the satis- 
faction of back-standing obligations, before the person in question 
is allowed to leave the country.^ De Martens writes to this 
efiect.' * It belongs to universal and positive public law to de- 
termine how far the state is authorised to restrict or prevent the 
emigration of the natives of a country. Although the bond which 
attaches a subject to the state of his birth or his adoption be not 
indissoluble, every state has a right to be informed beforehand of 
the design of one of its subjects to expatriate himself, and to ex- 
amine whether by reason of crime or debt, or engagements not 
yet fulfilled towards the state, it is authorised to retain him 
longer. These cases excepted, it is no more justified in prohibit- 
ing him from emigrating, than it would be in prohibiting foreign 
sojourners from doing the same. These principles have always 
been followed in Germany. They have been sanctioned even by 
the federal pact of the German confederation, as far as relates to 
emigration from the territory of one member of the confederation 
to that of another.' 

§62. 

Foreigners admitted into a country are subject to its laws, 
Relation of aUens unless the laws thcmselvcs give them, in a greater 
to the laws, and or less degree, exemption. This is rarely done, and 
their con ition. ^j^^ general practice of all Christian states treats 
foreigners — except some especial classes of them — as transient 
subjects of the state where they reside, or on whose ships they 
sail over the high sea. They are held to obedience to its laws 
and punished for disobeying them, nor is it usual to mitigate 
their punishment on account of their ignorance of the law of the 
land. They are, again, as we have seen, entitled to protection, 
and failure to secure this, or any act of oppression may be a 
ground of complaint, of retorsion, or even of war, on the part of 
their native country. On the other hand, the law of the land 

1 By the jus detractus^ droit de traction, property to which strangers out of the 
country succeeded was taxed. By an analogous tax, as the gabelle d*emigration, 
those who left a country were amerced in part of their goods, immovable or mova- 
ble. Such odious rights, says De Martens (i. § 90), although existing still, are very 
generallv abolished. 

2 Heffter, § 16, § 83. 5 Precis, &c. Paris ed. of 1868, § 91. 
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may without injustice place them in an inferior position to the 
native-bom subject. Thus they may be obliged to pay a resi- 
dence tax, may be restricted as to the power of holding land, may 
have no political rights, may be obliged to give security in suits 
where the native is not, may be forbidden to enter into certain 
callings, may be subjected to special police regulations, without 
any ground for complaint that they are oppressed. But most 
restrictions upon foreigners have disappeared with the advance 
of humane feeling and the increasing frequency of intercourse 
between nations, until they are, in almost all Christian countries, 
in all rights excepting political, nearly on a level with native- 
bom persons. In fact, if foreigners are admitted to establish 
themselves in a country, it is but justice that all private rights 
should be accorded to them. Thus the courts of their domicil 
ought to be as open to them as to the native-bom citizen, for 
collecting debts and redressing injuries. 

§63. 

The progress of humanity in the treatment of foreigners may 
be shown by the following brief sketch, including progress of hu- 
only Greece and Bome and the Christian states. In manity and of 
Greece different policies prevailed. Aristocratic Si^fim»."^* 
and agricultural states were in general jealous of t»ted. 
strangers; democratic and commercial ones viewed them with 
favour. Sparta was called exf^poUyog, as excluding them and 
watching them while in the territory. At Athens, where the 
policy was humane and liberal, domiciled strangers — metoeci — 
were subject to a small stranger's tax, had heavier pecuniary 
burdens than the native citizen, were required to serve in the 
army and navy, and needed a patron for the transaction of legal 
business. Their great numbers, equal to one-half of the citizens, 
show that they prospered under this policy, which was extended 
to barbarians as well as to Greeks. Sometimes they attained, by 
vote of the community, to full citizenship. A special but smaller 
class of foreigners — the ifforcXcIc — had a status more nearly like 
that of the citizen than the ordinary metoeci. In many states of 
Greece, individual aliens, or whole communities, received by vote 
some of the most important civic rights, as those of intermarriage, 
of holding real estate within the territory, and of immunity from 
taxation. (cTriya/i/a, eyKTTjaig and arcXcia.) 

In Rome, foreigners enjoyed those rights which belonged to 
the jus gentium ; they could acquire and dispose of property, could 
sue in the courts, and had an especial magistrate to attend to 
their cases at law, but could make no testament, nor had they the 
cormuhium and commercium of Boman citizens. 

In the Germanic states, after the fall of the Eoman empire^ 

F 
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foreigners at first were withont rights, and a prey to violence, as 
having no share in political bodies. Hence they needed and fell 
under the protection of the seigneur, or of his bailiff. In France 
especially, the seigneur, as the price of his protection, levied a 
poll-tax on the stranger, and arrogated the right to inherit his 
goods when he had no natural heirs within the district. Even 
tibe capacity of making a testament was taken away from him, 
and sometimes even inland heirs were excluded firom the succes- 
sion. Some lords forbade strangers to leave the district after a 
certain length of residence, and to marry out of it. And some- 
times these rights were exercised over Frenchmen from other 
juristic territories {chatellenies), under the same suzerains. The 
name by which this right or aggregate of rights went is jtis 
albinagii, droit d'auhaine^ which M. Dietz, the highest authority 
in Biomanic philology, derives not from Albanus, a Scotchman, 
nor from alihi natvs^ but from alihi simply, formed from the ad- 
verb, after the analogy of prochain, laintain. 

At length the droit d^auhaine fell to the king alone, and now 
consisted first in an extraordinary tax levied upon strangers on 
certain occasions, and secondly in the king's becoming the heir 
of strangers who had left no heirs of their body within the king- 
dom. Many private persons were exempted from the operation 
of this right by special privilege, and whole nations, as the United 
States in 1778, by treaiy. Abolished by the constituent assembly 
in 1790, and re-established by the code Napoleon on the principle 
of reciprocity, it again disappeared anew from French legislation 
in 1819, when a law gave to foreigners the right of succession in 
France to the same extent with native-bom SVenchmen.^ 

§64. 

Certain classes of aliens are, by the comity of nations, exempted 
PxterHtoiH Htv ^ ^ grcatcr or less degree from the control of the 
laws, in the land of their temporary sojourn. They 
are conceived of as bringing their native laws with them out of 
their native territory, and the name given to the fiction of law — 
for it seems there must be a fiction of law to explain a very simple 
fact— is exterritoriality. This privilege is conceded especially (1.) 
to sovereigns travelling abroad with their trains ; (2.) to ambas- 
sadors, their suite, family, and servants ; and (3.) to the officers 
and crews of pubhc armed vessels in foreign ports, and to armies 
in their permitted transit through foreign territory. 

This privilege is not constant, nor unlimited. The right of 
Limits of exter- entrance into foreign territory, on which the pri- 
ritoriauty. vilege is founded, is one dependent on a comity which 

1 See especially Wamk5nig, Franzds. Rechtsgesch. ii. 180-188, 471, and De 
Marten/i, L § 90. - 
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circnmstances may abridge. Thus, for reasons of state, a sovereign 
may have the permission refused to him to set foot on a foreign 
soil, and much more is the like true of ships and , 

• TTTi. • • i_ J i_ • . As to sovereigns, 

armies. When a sovereign is abroad, his person is 
inviolate and exempt from the laws of the land, but he may not 
exercise acts of sovereignty not accorded to him by his native 
laws, as, for instance, that of punishing persons in his suite capi- 
tally — as Queen Christina of Sweden put to death one of her 
household in France — nor acts hazardous to the safety or sove- 
reignty of the state where he is sojourning, nor, perhaps, acts 
which the sovereign of the country himself cannot exercise. 
iN'either then nor at any time will this right apply so as to ex- 
empt real or other property, which he may have in the foreign 
country, from its local laws, with the exception of such effects as 
he may have brought with him. For the same right as conceded 
to ambassadors, we refer to the chapter relating to those func- 
tionaries. Ships of war and vessels chartered to convey a sove- 
reign or his representative, are pecuHar in this re- 
spect, that the vessel is regarded in a certain sense ^° ^"^^ 
to be part of alien territory moved into the harbours of another 
state. (§ 54.) The crews on board the public vessels are under 
their native laws, but on shore, if guilty of acts of aggression or 
hostility, can be opposed by force and arrested. " So also the vessel 
itself must pay respect to the port and health laws.^ Crimes 
committed on shore expose persons belonging to such vessels not 
only to complaint before their own sovereign, but also to arrest 
and trial. Of armies in transit, when such a right Armies in 
is conceded, Vattel says (iii. 8, § 130) that 'the transit, 
grant of passage includes that of every particular thing connected 
with the passage of troops, and of things without which io would 
not be practicable — such as the liberty of carrying whatever may 
be necessary to an army ; that of exercising mihtary discipHne on 
the officers and soldiers ; and that of buying at a reasonable rate 
anything an army may want, unless a fear of scarcity renders au 
exception necessary, when the army must carry with them their 
provisions.' If we are not deceived, crimes committed along the 
line of march, away from the body of the army, as pilfering and 
marauding, authorise arrest by the magistrates pf the country, 
and a demand at least that the commanding officers shall bring 
such crimes to a speedy trial. When the transit of troops is 
allowed, it is apt to be specially guarded by treaties. 

The crews of commercial vessels in foreign ports have in 
general no such exemption from the law of the place, q^^^ ^f ^jq^. 
By the law of France, however, crimes committed merciai vessels 
on board of foreign vessels in French ports, where ^ °^ ^^^"^^ 

1 Ortolao, i. 218. 
v2 
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none but the crew are concerned, are not considered as pertainiDg 
to the jurisdiction of the courts of France, while offences com- 
mitted on the shore and against others than the ressels' crews, 
come before the tribunals of the kingdom. This is a compromise 
between territorial sovereignty and the principle or fiction that 
the ship is a part of the domain of its own nation, wherever found. 

Vessels driven into foreign waters against the 
into foreign will of the master, are exempted from ordinary 
toSr^courae* °' charges and jurisdiction, and allowed to depart un- 
hindered.^ 

§65. 

Exemption from local jurisdictionhas been granted to foreigners 
from Christian lands, resident in certain oriental 
tore^ere^hi^ Countries ; the reasons for which lie in the fact that 
oertain Eastern the laws and usages there prevailing are quite unlike 
^°^ * those of Christendom, and in the natural suspicion 

of Christian states that justice will not be administered by the 
native courts, which leads them to obtain special privileges for 
their subjects. The arrangements for this purpose are contained 
in treatiiBS which have a general resemblance to one another. In 
Turkey and some other Mohammedan countries, foreigners form 
communities under their consuls, who exercise over them a juris- 
diction, both in civil and criminal matters, which excludes that 
of the territorial courts. In civil cases an appeal lies to the courts 
at home, and in criminal, beyond the imposition of fines, the con- 
sul has power only to prepare a case for trial before the same 
tribunals.^ But the extent of power given to its functionaries 
each nation determines for itself. 

The same system in general has been followed in the treaties 
of Christian states with China, of which that made by the United 
States in 1844, and spoken of below under the title of consuls, 
may serve as an example. Quite recently the same exterritorial 
jurisdiction has been granted by the government of Japan to 
functionaries of the United States resident in that country.'* 

* Compare Heffter, § 79, and Webster's Letter to Ashburton respecting the 
* Creole,' Works, vi. 808-813. 

2 Wheaton, El. ii.2»§ll. 

5 An Act was passed by Congress, in 1860, to carry into effect certain stipula- 
tions in the treaties between the United States and China, Japan, Siam, Turkey, 
Persia, Tripoli, Tunis, Morocco, and Muscat, and by which our laws in criminal and 
civil matters are extended over American citizens in those countries ; also the com- 
mon law, including equity and admiralty. Ministers and consuls have full judicial 
powers, and can punish by fine or imprisonment, or both, at discretion. The Presi- 
dent is authorised to appoint seven marshals to execute processes, one in Japan, 
four in China, one in 8iam, and one in Turkey. Murder and insurrection, or 
rebellion against the government of either of said countries, with intent to subvert 
the same, are made capital offences, pimishable with death. Our consuls or com- 
mercial agents on islands not inhabited by any civilised people, or whom we have 
not recQg^used by treaty, are also empowered to exercise judici&L functions over 
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Foreign residents in most Christian countries can sustain, in 
the course of time, a closer or more distant connec- Aliens losing in 
tion with the body poHtic within whose borders they ?hfchl^ of 
live. They can acquire nationality, or in other words aliens. 
become naturalised, or they may remain in the territory as domi- 
ciliated strangers. 

Naturalisation implies the renunciation of a former nationality, 
and the fact of entrance into a similar relation to- „ ^ „ ^ 

1 11 1.^. Ti • -I 1 n Natoralisation. 

wards a new body politic. It is possible for a person, 
without renouncing his country, or expatriating himself, to have 
the privileges of citizenship in a second country, although he can- 
not sustain the same obligations to both. Is it also possible for 
him to renounce his country, and become a citizen of another, 
so far as even to be bound, like his fellow- citizens, to take up 
arms against the land of his birth ? Most nations hold that 
this transfer of allegiance is possible, and embody the condi- 
tions of it in their naturalisation laws. Even England, which 
retains the doctrine of indelible allegiance, admits strangers to 
citizenship by special act or grant. (§ ^Q^ infra.) But inasmuch 
as the conditions of naturalisation vary, there may arise here a 
conflict of laws, and two nations may at once claim the same man 
as sustaining to them the obligations of a citizen. International 
law has not undertaken to decide in such conflicts, and the ques- 
tion is scarcely one of practical importance, except when the 
naturalised person returns to his native country, and when he is 
caught fighting against her. There is no doubt that a state, 
having undertaken to adopt a stranger, is bound to protect him 
like any other citizen. Should he return to his native soil, and 
be apprehended for the non-falfilment of civic duties which de- 
volved on him before his emigration, there would be no ground 
of complaint on that score. Should he be required anew to enter 
into the status of a citizen, this force must be regarded by his 
adopted country, on her theory of civic rights, as a wrong calling 
for redress. Should he be subjected to ill-treatment when a 
captive in war, on the ground of fighting against his native 
country, here, too, there would be reason for retaliation. In short, 
the nation which has naturalised, and thus bound itself to protect 
a person, cannot abandon its obhgation, on account of views of 
civic obligations which another nation may entertain. (Note 3.) 
Whether anything short of completed naturalisation can sunder 

American citizens. By the treaty with Japan, signed at Yedo July 29, 1858, 
offences shall be tried in the offender's court and according to the law of his country, 
and the courts of each nation, that is, the consular and the Japane^ are open to 
creditors belonging to the other nationality. 
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the tie to the place of origiD, may be a question. It is held that 
a domiciled stranger may not with impunity be found in arms 
against his native country.^ For the effects of incipient natural- 
isation, compare the case of Koszta in the appendix to this chapter. 
The English practice in the earlier part of this century, of im- 
pressing seamen from neutral vessels, on the ground that they 
owed allegiance to their native sovereign, was objectionable^ 
whether this doctrine of inalienable allegiance stands or falls ; for 
to seize sailors on foreign vessels is to act the sovereign out of 
one's own territory ; it is to execute one's own laws where the 
laws of another sovereign are supreme. (Compare § 202.) 

We add here the regulations of some of the more important 
Rules of several Countries in regard to naturalisation.* 
nations as to In England it was formerly granted only by act 

na ura ion. ^£ parliament ; but by a statute of 1844, one of the 
principal secretaries of state can, on petition fix)m an alien de- 
sirous of being naturalised, grant him all the capacities and rights 
of a natural-bom British subject, except the capacity of being a 
member of the privy council or a member of either house of par- 
liament. The secretary may except other rights also. (Philli- 
more, i. § 354.) 

In France a stranger becomes a citizen when, after reaching 
the age of twenty-one, obtaining liberty of domicil, and declaring 
his intention to remain in France, he resides there for ten conse- 
cutive years. His naturalisation must also be pronounced to be 
in force by the head of the state. In addition to this the child of 
foreign parents, bom on French soil, may claim the quality of a 
Frenchman in the year succeeding his majority. Naturalisation 
in a foreign country involves the loss of French citizenship.' 

In Prussia an appointment to a public function brings the 
right of citizenship with it, and the same is the case in Austria, 
and perhaps elsewhere. In Prussia the higher administrative 
authorities have the right to naturalise strangers of good cha- 
racter who possess the means of subsistence, excepting Jews, sub- 
jects of other members of the Germanic confederacy, and persons 
incapable of taking care of themselves. 

In Austria leave to exercise a profession, ten years of resi- 
dence, and the consent of the authorities, are pre-requisites to 
naturalisation. 

In both of the last-named states nationality is shaken off by 
emigration, for which permission has been obtained from the 
government. 

> Kent, i. 76, Lect. iv. « Foelix (Droit International Priv^, 3rd ed.) i. 81-100. 

3 Deniangeat on Foelix, i. 88, gives the latest legislation on this subject. The 
term of ten years can be reduced to one in favour of inventors and others who confer 
important services on France. 
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In Biussia an oath of allegiance to the emperor naturalises, but 
naturalised strangers can at any time renounce their character, 
and return to their own country. 

In the United States, the person wishing to be naturalised 
must make a declaration on oath, before certain judicial persons, 
of an intent to become a citizen and to renounce his former 
nationality, two years at least after which, and after five years of 
residence, he may become a citizen in full of the United States, 
although not necessarily a citizen of any state in the union. 

In many countries, a woman on her marriage to a native ac- 
quires nationality, and loses it on her marriage to a foreigner. 
In the laws of some countries, wives and minor children follow, 
as a thing of course, the status of the head of the family; and the 
son of a foreign resident bom and brought up on the soil has 
peculiar facilities of naturalisation. 

§ 67. 

Domicil being more a legal than a political term, has had 
nearly the same, althoufi^h a somewhat vague defini- ^ , ., ^ 

, . •' 1 J ^ k J n 'j^ j*-D Domicil, what ? 

tion, always and everywhere. A detimtion oi JbComan 
law is expressed in these terms : ' In eo loco singulos habere domi- 
cilium non ambigitur, ubi quis larem rerumque ac fortunarum 
suarum summam constituit, undo rursus non sit discessurus si 
nihil avocat, unde quum profectus est peregrinari videtur, quo si 
rediit*peregrinari jam destitit.** According to Savigny,^ 'it is 
the place which a man has finely chosen for his durable abode, 
and thereby also as the centre of his jural relations and of his busi- 
ness.' But in the case of a minor, who can exercise no jural 
choice in the matter, his domicil is held to be that of his father,' 
The domicil, says Vattel, * is the habitation fixed in any place, 
with the intention of always staying there. A man then does not 
establish his domicil in any place unless he makes sufficiently 
known his intention of fixing himself there, either tacitly or by 
an express declaration. However, this declaration is no reason 
why, if he afterward changes his mind, he may not remove 'his 
domicil elsewhere. In this sense, he who stops, even for a long 
time, in a place, for the management of his affairs, has only a 
simple habitation there, but no domicil.' (I. § 218.) With the 
first part of this definition Story justly finds fault : few foreigners 
have the intention of always staying abroad; few, therefore, 
could have any domicil. ' It would be more correct to say that 
that place is properly the domicil of a person in which his habita* 
tion is fixed without any present intention of removing there- 
from.** * Two things must concur,' says the same eminent jurist, 

1 C. J. C.x.d9. 1. 7, Oelncolis. >F<Blix.L54. 

3 System d. h. lOm. Kechts, viii. 58. ^ Conflict of Laws, chap. iii. § 48. 
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* to constitute domicil — ^first, residence, and, secondly, intention of 
making it the home of the party,' and when once domicil is 
acquired it is not shaken off by occasional absences for the sake of 
business or of pleasure, or even by visits to a former domicil or 
to one's native country. 

It is often a matter of difficulty to decide where a person has 
his domicil. Story has laid down a number of practical rules for 
detenaiBiBg tUs ^int., some of the more important of which are 
the following : (1.) A person who is under the power of another 
is considered to have the domicil of the principal party, as a child 
of the father, a wife of the husband. (2.) There is a presumption 
in favour of the native country when the question lies between 
that and another domicil, and in fervour of the place where one 
lives or has his family rather than in favour of his place of busi- 
ness. (3.) Free choice is necessary; hence constrained residence 
is no domicil, and in case of change a new domicil begins, as soon 
as choice begins to take effect. (4.) A floating purpose to leave 
the soil at some future period does not prevent domicil from being 
acquired, for such a purpose does not amount to a full and fixed 
intention. 

According to some authorities a man can have more than one 
domicil — ^for example, if he have establishments of equal import- 
ance in two places between which he divides his time — or he may 
have no domicil at all.^ This latter position is denied by others,* 
on the ground that a former domicil must remain until a new one 
is acquired. 

Whether Jong residence with a fixed purpose to return at the 
end of a certain time is enough for the acquisition of domicil may 
be a question. The Roman law denies this character to students 
who remain even ten years away from home for the purpose of 
study,^ on the groxind, no doubt, that they never intended to 
establish themselves in the place of their sojourn. 

The subject of domicil becomes of great importance when we 
ask who is an enemy, and who is a neutral. This bearing will be 
considered when we reach the subject of the effects of war upon 
neutrals. It is of importance also in another department of inter- 
national law, to which, in the order of topics, we are now brought. 

§ 68. 
A man may change his domicil from one country to another, 

Conflict of laws ^^^ ^^^J ^^^^ property in both ; he may in a third 
as to a particular execute a contract to be fulfilled in a fourth ; he may 
P""^"- inherit from relatives in another, and have heirs in 

• 1 Savignv, System viii. § 359. » As b^ Stoiy, § 47. 

3 C. J. 0. X. 39, 1. 2, I>e Incolis. * Ifiai decern annis transactis eo loci sedes 
sibiflflBititlieriiit.' 
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another still; in short, with the increase of commerce and of 
emigration in modern times, private jural relations stretch far 
beyond the bounds of any one territory where an individual has 
his domicU. But the laws of these countries and their judicial pro- 
cedures may differ widely from one another. What law then shall 
rule in each special case where diverse laws come into conflict ? 

A simple rule would be to apply the law of the place of the 
court (lex loci fori, or lex fori alone) to all jural relations coming 
before it. A nation insisting rigidly on its own sovereignty would 
follow such a rule. But, as Savigny remarks, modern legislation 
and court practice aim not to keep up local sovereignty and juris- 
diction, but to decide without respect to territorial limits, accord- 
ing to the inner nature and needs of each jural relation. 

§ 69. 

It is the province of private international law to decide which 
of two conflicting laws of different territories is to be private interna- 
applied in the decision of cases ; and for this reason ^^^^ ^*^* 
this branch is sometimes called the conflict of laws. It is called 
private because it is concerned with the private rights and rela- 
tions of individuals. It differs from territorial or municipal law, 
in that it may allow the law of another territory to be the rule of 
judgment in preference to the law of that where the case is tried. 
It is international^ because, with a certain degree of harmony, 
Christian states have come to adopt the same principles in judicial 
decisions where different municipal laws clash. 

It is called law^ just as public international law is so called ; 
not as imposed by a superior, but as a rule of action freely adopted 
by the sovereign power of a country, either in consideration of its 
being so adopted by other countries, or of its essential justice. 
And this adoption may have taken place through express law 
giving direction to courts, or through power lodged in courts them- 
selves. 

The foundation of this department, as of all privileges granted 
to strangers, is not generally regarded as being justice in the strict 
sense, but the humanity and comity of nations, or, in other words, 
the recognition of the brotherhood of men, and the mutual duties 
thence arising. Justice may close the avenues of commerce, and 
insist that the most rigid notion of sovereignty be carried out in 
practice, but goodwill grants concessions to aliens, and meanwhile 
enlightened self-interest discovers that the interests of all are 
alike promoted. But compare § 20 6. 

This branch of the law of nations, almost unknown to the 
Romans and to mediaeval jurisprudence, has been Growth of 
slowly growing, in the hands especially of the jurists private intema- 
of Holland, Fnuice, and Germany, since the middle °° ^' 
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of the seventeenth centnrj ; bnt, altbongh it has made ^eat adr 
vances within the last age, it is still incomplete. ' In this doctrine/ 
says Savigny, writing in 1849, * and especially in the first half of it 
[which treats of collisions in place, as the second part, according 
to the division of this eminent jurist, treats of collisions in Hine~\, 
hitherto the opinions of writers and the decisions of courts run 
confusedly across one another; the Germans, French, English, 
and Americans often stand on entirely opposite sides. All, how- 
ever, unite in a common lively interest in the questions which 
here arise — in the endeavour after approximation, removal of dif- 
ferences, and agreement — more than in any other part of the 
science of law. One can say that this branch of science has 
already become a common property of civilised nations, not 
through possession already gained of fixed, universally acknow- 
ledged principles, but through a community in scientific inquiries 
which reaches after such possession. A vivid picture of this 
unripe but hopeful condition is furnished by the excellent work of 
Story, which is also in a high degree useful to every investigator 
as a rich collection of materials.* * 

The details of private international law belong to the lawyers 
Its leading rules ^^^ ^^6 courts. We shall coufinc oursclvcs to a brief 
and principles, sketeh of the Icadhig principles, in regard to which 
the legal authorities of Christian countries are tolerably harmo- 
nious ; and in so doing shall principally follow the eminent Prus- 
sian jurist already named, the eighth volume of whose * System 
of Roman Law of the Present Day ' is devoted to this subject. And 
we should have left out of our introduction to the science of inter- 
national law all notice of this branch, as many have done, were it 
not that it puts in a striking light the tendency towards a 
common acceptance of the same principles of justice — towards a 
brotherhood of nations under the same rules of right. 

§ 70. 

A principle of private international law in which there is a 
Personal capa- general agreement is, that the jural capacity of a 
city* person is determined by the law of his domicil. 

Questions such as those of citizenship, minority, legitimacy, 
lunacy, the validity of marriage, the legal capacity of a married 
woman, belong here. Thus a person having, according to the 
laws of his domicil, reached his majority, can make contracts 
which are binding in a foreign country, although persons of the 
same age domiciled there would be minors. So also a woman 
belonging to a country where a married woman can perform legal 

1 For a classification of the schools or theories of writers on private international 
law, see Yon Mohl, Gesch. d. Staatsw. i. 441. 
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acts of herself, can do this in a country where such power is 
denied to married women, and vice versd. 

And according to this rule, if a person changes his domicil, he 
acquires a new jural capacity,* by which, in foreign parts, his 
actions are to be measured. This is true universally, but in many 
cases the courts of the earlier domicil, especially if it were the 
person's native country, have shown a leaning, not to be justified, 
towards holding him under their territorial law. 

The reasons which justify this principle are : (1.) That other- 
wise extreme inconvenience would * result to all nations from a 
perpetual fluctuation of capacity, state, and condition, upon every 
accidental change of place of the person or of his movable pro- 
perty.' * (2.) That the person subjects himself and his condition of 
free choice to the law of the place where he resides, by moving 
there or continuing there. 

But there are several very important exceptions to the rule 
that the Ze'** domicilii is to determine in regard to Exceptions to 
personal status and jural capacity, l^hese exceptions the rule above 
arise from the natural unwillingness of nations to ^^^^' 
allow laws to have force in their courts which are opposed to their 
political systems, or to their principles of morality, or their doc- 
trine of human rights. 

1. One of these is, that if a person suffers in his status at home 
by being a heretic, a country which regards such disabilities for 
Buch a reason as immoral, and perhaps is of the same religion with 
the heretic, cannot permit his lex domicilii in this point to have 
any effect in its courts, but applies its own law. 

2. Where the laws forbid or limit the acquisition of property 
in mortmain, or by religious houses, ecclesiastical foundations in 
another land are affected by such limitations. On the contrary, 
in a state which has no such laws, religious corporations which 
at home lie under restrictive legislation are exempt from it. 

3. A man passing from a country where polygamy has a jural 
sanction into a state under Christian law can obtain no protection 
for his plurality of wives ; the law not of his domicil but of the 
place where the judge lives must govern. 

4. ' So in a state where negro slavery is not tolerated, a negro 
slave sojourning there cannot be treated as his master's property 
— as destitute of jural capacity.' And this for two reasons : 
' Slavery as a legal institution is foreign to our polity, is not re- 
cognised by it ; and at the same time from, our point of view it is 
something utterly immoral to regard a man as a thing.' So 
Savigny.2 To the same purport Felix says : * On ne reconnait 
pas aux 6traaigers le droit d'amener des esclaves, et de les traiter 
comme tels.' And to the same effect Heffter: * No moral state 

1 Story, chap. iv. § 67. « viii. §§ 349, 366. Compare Story, § 96. 
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can endnre slayery. In no case is a state bound to allow the 
slaveiy which subsists in other, although friendly, lands to have 
validity within its borders.* * 

This principle is received into the practice of the leading 
nations. The maxim that the 'air makes free' has long been 
acted upon in France ; it prevails in Great Britain, and with slight 
modifications in Prussia. So if a cargo of slaves is stranded on 
the soil of a state which does not recognise the status of slavery 
in its institutions and laws, there is no process under interna- 
tional law, excepting treaty made for that express purpose, by 
which they can be prevented from availing themselves of their 
freedom, or by which the owner can recover them as his pro- 
perty. There is a close analogy between the condition of such 
slaves on a foreign soil and that of prisoners of war in a neutral 
port, escaping on shore from the vessel where they are confined, 
who cannot be recaptured since they enjoy the benefit of the right 
of postliminy. (§ 134.) So also w;hen a master freely brings 
his slaves into a jurisdiction where slavery is unknown, he can 
neither legally act the master there, nor force them away with 
him to his own domicil. They may acquire a domicU like any 
other person in the territory where they are thus sheltered, and 
should they revisit the country of their enthralment, the lex domi- 
cilii would now determine their status to be that of freemen,'^ 
The case of the ' Creole * presents an extreme example of this 
Caae of the refusal On the part of nations to recognise the law 
* Creole.' of the domicil where it sanctions slavery. This 
vessel, containing slaves in transportation from one port of the 
United States to another, was by their act forced to put into a 
port of the Bahama islands in the winter of 1841-2. The slaves 
having secured for themselves a refuge on shore, the colonial 
authorities, and afterwards the British Government, refused to 
give them up, as being free persons. If the slaves had merely 
fled to British territory, it was conceded that they could not be 
demanded back. But it was contended by Mr. Webster that the 
law of nations exempts from interference property on vessels 
driven into foreign ports by disasters of the sea, or carried there 
by unlawful force.^ This exemption from territorial law is un- 

» Foelix, u. 8. i. 30, § 16 ; Heffter, § 14. Compare § 138, infra. 

* Compare the Louisiana Reports, voL xiii., p. 441, where it is held that * where a 
slave was taken from Louisiana, with the consent of the owner, to France, although 
afterwards sent back here, she was thereby entitled to her freedom, from (he fact of 
having been taken to a country where slavery is not tolerated, and where the slave 
becomes free bv landing on the French soil.' Priscilla Smith v. Smith. So in the 
case of Eliz. Thomas v. Generis ei al. (voL xvi., p. 483, of the same Reports), it is 
held that a slave taken to the State of Illinois, with express or implied consent of 
her master, became free, and being once free, could not again be made a slave by 
removing her to a slave state. 

3 Webiter'ft Letter to Ashburton. Works, vL pp. 303-313. 
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doubtedly made by the law of nations. (Compere § 64.) But 
the question is, whether such a rule of comity and humanity 
should override a greater act of humanity, and compel the terri- 
torial authorities to use force in order to prevent the slaves from 
retaining their liberty. By what process could this be done in a 
land where slavery is unknown, and how could a passenger be 
required to return on board a certain vessel which he had left ? 

It is to be observed, however, in regard to applications of 
foreign law, which the moral sense or political principles of a 
nation reject, that questions growing out of a status which cannot 
be recognised by the courts, if they do not affect the personal 
capacity itself, may be decided according to the foreign law. 
Thus a contract relating to the sale and purchase of slaves might 
be held legal, if legal in the domicil of the contracting parties. 
And it is probable that the children of a polygamist Turk,* by a 
second or third wife, would not be treated as bastards in all 
respects by Christian courts. 

§ 71. 

IT. The general leaning has been toward the rule that mov- 
able property follows the law of the owner's domicil. Rights of pro- 
while immovable follows the law of the place where p^^^* 
it lies (the lex loci rei sitoe, or, briefly, lex rei sites). But 
Savigny and others, especially G-erman lawyers, contend that in 
all cases the lex rei sitce should be followed. A comparatively 
modern maxim, that mobilia ossibus vnhcerent, or that a man's 
movables should be conceived of as passing with him wherever 
he dwells, expresses the former view, which is followed in our 
country. Against this, however, there are serious objections, 

1. The proper seat of the right to a thing is the place where 
it is. 'He who wishes to gain, have, or exercise a right to a 
thing betakes himself for this end to its place, and subjects him- 
self voluntarily to the local law which rules where the thing is 
situated.' ^ There is the same reason for voluntary submission to 
law in this case as there is why the lex domicilii should govern in 
respect to personal capacity. 

2. It is often difficult to say whose domicil is to condition the 
law — i.e. what person is meant. If we say the proprietor's, it 
is doubtful in transfers of property whether the old or the new 
owner is intended ; and so in suits concerning property, which of 
the two litigant claimants ought to have the law of his domicil 
followed. 

3. There are two extremes of movable property — the one 
nearly as fixed in place as real — of which land are furniture, 
libraries, museums, &c., — and the other so changeable in place 

1 Compare Demangeat on Foelix, L 29. ^ Savigny, u. s. § 866, page 169, aeq. 
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that no particular lex loci can be applied to them. Such are tra- 
vellers* luggage, and merchants' wares sent abroad. In the for- 
mer case, no reason can be given why law should treat the things 
in question otherwise than it treats real estate. In the latter, the 
lex loci must be determined by inquiring what is the spot where 
the owner wishes that they should rest and change place no 
longer. If this is his domicil, the lex domicilii and lex rei sitm 
coincide. If not, he shows an intention of submitting to a cer- 
tain other lex rei sitce. 

The capacity of a person to acquire or to part with property 
is to be decided according to the law of the domicil, since this is 
a capacity which follows the rule already laid down touching 
personal capacity. 

The capacity of a thing to become private property follows the 
lex rei sitce. And the same is to be said in regard to the power of 
acquiring and the restrictions on acquiring by occupation. 

As to the forms of free transfer of property, there is great 
diversity of practice. Savigny contends that the same principle 
of the lex rei dice should be followed, without respect to the 
domicil, or the place where the contract was concluded. 

As regards prescriptive right to real property, all agree that 
to this the lex rei sitce must be applied. Opinions, however, differ 
as to the law which ought to regulate the title to movables so 
acquired, as much as the laws of different nations vary from one 
another. * Ronian law demands possession for three years before 
a title can vest ; Prussian for ten ; French, in the case of things 
stolen or lost, for three ; and, in other cases, shuts off the prior 
owner's right of suit as proprietor at the commencement of the 
possession.' * Now, as the title here depends on possession, which 
is a mere fact, it is plainly reasonable that the law where the fact 
occurs should be applied in questions of usucaption or prescrip- 
tion, which is right growing out of a continued fact. 

The prosecution of claims to property is regulated by the 
laws of the place where the suit is brought (the lex fori), which 
may be, however, either the hctts rei sitce, or the defendant's 
domicil. 

Jura in re, or rights inhering in things without ownership, as 
servitudes on land, right of cultivating or building on the land 
of others (^emphyteusis and superficies), Ac, follow the same rule, 
i.e. are determined by the lex loci. 

§72. 

III. In cases of obligation it is of importance to decide what 
Right of obiiga- is the proper court before which the obligation ought 
**®^ to be brought (the forvmi contractus), and what is 

1 Savigny, u. 8. p. 186, § 367. The French law is (Code Civile, art. 2279) *en 
fSut de meaSlea lapoisession vaut titre.' 
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the law there to he appKed. (a) To determine the court it is 
necessary to ask what is the seat or place of an obHgation, with 
what spot of earth this incorporeal act is most closely connected. 
There are two seats which can be thought of — that where the 
obligation is begun, and that where it receives its fulfilment. The 
place where an obligation is assumed, however, is in itself acci- 
dental, unessential, and without influence on the subsequent steps 
in the completion of the contract. Unless, therefore, some defi- 
nite expectation of the parties connects their transaction by an 
important link with this place, it must be decided that the place 
of the fulfilment of the obligation, which gives the act body and 
substance, ought to determine the court where he who complains 
of the non-fulfilment of it should bring his suit. 

But what is the place of fulfilment ? It is to be known from 
the express or tacit will of the parties. (1.) When that will is 
made known, or when, though not expressed, it can refer only to 
a definite place — as in contracts for the repair of a house, or the 
rent of a house or grounds, or in guardianship, and in general 
and special agencies — there is no difficulty in regard to place. 
(2) Where a debtor changes his domicil before paying the debt, 
the court is that of his former domicil, because the expectation 
of the parties had fastened on this as the place where the obli- 
gation would be discharged. (3.) If a person away from his 
domicil assumes an obligation, it may be that the circumstances 
create an expectation that the place of the origin of the 
obligation will be the place of fulfilment, or it may not be. Here 
the general rule holds. Thus a man, during a sojourn at mineral 
springs, may incur a debt for his board and lodging, and may 
make contracts of business at the same place. It is clear that 
this is the place of fulfilment in the first case, and need not be in 
the last. (4.) In cases where no definite place of fulfilment can 
be derived from the terms of the obligation, the forum contractus 
must be the domicil of the debtor. 

(6) The same rules which apply to the court apply to the law 
which is to be used in its decisions. Thus, (1.) If the contract 
mentions, or necessarily implies, a particular place of fulfilment, 
the la/w of that plaice is to rule. (2.) If the obligation grows 
out of a continuous course of business of the obligated person, 
the law of the place where the business is carried on must be 
applied. (3.) If the obligation has arisen out of a single act of 
the obligated person in his domicil, the law there must prevail, 
although he change his domicil afterward. (4.) If the obligation 
arise from a single act of a person away from his domicil, and 
under circumstances implying the fulfilment in that place of tem- 
porary sojourn, the law of that place must govern in judicial 
decisions. (5.) If none of these suppositions are true, a suit must 
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be regulated by the law of the obligated person's domicil, since 
there is a presumption, where no other place or local law can be 
assigned to the fulfilment, that it was expected to come to pass there. 

It is to be observed, however, that the complainant may bring 
his suit likewise before the court of the domicil of the defendant, 
i.e. he may choose between two forums ; but, in either case, the 
law must be applied as has been just laid down, that is, the law 
of the place of fulfilment of the obligation, or, in default of any 
fixed place, the place whose law is naturally to be presumed or the 
domicil of the debtor. 

If, again, the application of the above-mentioned rules would 
subject a contract to laws which would make it invalid, while, by 
the law of the domicil, it would be binding, it is certainly to be 
presumed that it was not the intention of the parties to subject 
themselves to laws which would render their own purpose nuga- 
tory. 

Capacity to incur obligations is determined by the law go- 
verning the person concerned, that is, the law of his domicil. 

The interpretation of contracts is controlled, according to the 
prevailing opinion, by the law and custom of the ' place of per- 
formance.* But Savigny remarks that the problem here is not 
to find out a rule of law, but to find out the true intention of the 
parties, according to rules of interpretation, which are of a uni- 
versal nature. 

The validity of an obligation depends partly on the form, 
partly on the substance. For the former, compare what is said 
below in § 75. The substantial vaHdity generally depends on the 
law of the place which controls the obligation. Whenever a law 
of a strictly positive nature opposes the matter of the contract, 
the lex fori ccnii/ractus must be applied. Thus if a suit for interest 
due on money be brought in a place where the usury laws would 
render such a transaction void, the judge must follow his own law.* 

In cases of bankruptcy, where great differences of legislation 
exist, a simple rule would be that the courts of the insolvent's 
domicil should settle claims and distribute assets, whether domes- 
tic or foreign. But here there is a complication of difficulties. 
The creditors are of various kinds — some privileged, some un- 
privileged, some having a simple claim of debt, others with a lien 
also on the insolvent's property, &c. And this property may be 
immovable property in a foreign land. Moreover, the foreign 
sovereign and courts often refuse to act in harmony with the court 
of the bankrupt's domicil. In these circumstances, some authors 
hold that the bankrupt's court ought to throw out of view foreign 
property, and that the creditors ought to sue in every jurisdiction 

1 Compare Stoiy, u. s. § 272, § 280. 

« Savigny, u. s. § 374, page 277. But compare Stoiy, §§ 808-806. 
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where the debtor's property lies. The English courts, in distri- 
buting a bankrupt's assets, include foreign movable property only; 
most of those of the United States neither movable nor immov- 
able. Savigny contends that it is feasible for the forum domicilii 
to act alone in cases of bankruptcy, these questions of difficulty 
as to foreign property notwithstanding. 

§ 73. 

rV. The appropriate seat of the right of succession, inasmuch 
as it adheres to the person deceased, is his place of Right of succes- 
abode ; and therefore the law of the domicil, that is, ^^°°- 
of the domicil which the testator had at his death, ought to con- 
trol in suits growing out of this right. ]S"o other law can claim 
to compete with, or prevail over it, unless it be the lex r&i sitce, 
the law of the place where the inheritance lies. But the estate, 
as a whole, or the inheritance, is something ideal, consisting of 
things in various places and of various rights in things, claims, 
<fcc. No place, therefore, can be found, saving the domicil of the 
deceased man. 

And yet there has been in practice no general observance of 
this rule. In former times the practice was to apply the principle 
of territoriality to every piece of property, of which the right of 
auhaine, as explained above (§ 63), was an extreme instance. In 
more recent times, English, French, and our own courts apply the 
law of the domicil in cases of succession to all movable property, 
wherever situate, and the law of the situation Qex loci) to immo- 
vable property. In Germany, since the beginning of the present 
centuiy, this distinction between the two kinds of property is less 
and less observed, and the law of the domicil is applied to the 
whole of an estate. 

The court to which testaments and intestate estates belong is 
that of the last domicil of the deceased proprietor. 

The capacity of a testator to make a will, so far as it depends 
on his jural condition or state, may be under the territorial law of 
two places — that of his domicil at the time of making the will, 
and that of his domicil at the time of his decease. If invalid 
according to either of these laws, the will is defective. Thus, a 
will would be invalid, if, by the law of either of these places, the 
power of making testaments is not vested in private persons, and 
succession is regulated by intestate laws alone. The capacity in 
respect to physical qualities, as age, <fec., depends on the law of 
the domicil where the will was made. The same law, for the most 
part, regulates the substance of wills and their interpretation. 

Tbe personal capacity of persons to whom property is devised, 
heirs or legatees, is judged of by the laws of the domicil which 
thej hskd at the time of the testator's death. But when laws in 

G 
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their domicil, contrary to the moral or political ideas prevailing 
where the testator lived, would cut them off, the law of the court 
which examines the will, i.e, commonly of the testator's domicil, 
must have application. 

§74. 

V. Family rights, (a.) Marriage. There is no doubt that 
Fami] ri hts ^^® proper Seat of matrimonial relations is the habi- 
tation of the husband as the head of the family. 
The law of his domicil must be followed, and the law of the 
place where the marriage was performed, so far as defining the 
relations is concerned, is of no importance. In England and the 
United States the doctrine is held, that the validity of marriage 
contracts must be tried by the law of the country where the 
marriage was celebrated.^ 

The hindrances to marriage depend in part on the personal 
quality of each of the parties ; in part, on their relationship to 
one another. On general principles we might expect that the 
condition of the woman, according to the laws of her country, 
ought here to come into view. But as the laws regulating the 
possibility of marriage depend on the moral and religions views 
of each particular countiy, it must follow that the legal hin- 
drances at the domicil of the man alone are to be regarded, and 
not those in the home of the bride, or at the place where the 
marriage ceremony occurred. In the matter of impediments to 
marriage the practice of nations differs widely. 

As to the formalities necessary for the celebration of a mar- 
riage, the general doctrine is that the lex loci contractus must 
decide. Savigny, however, thinks that where an inhabitant of 
a state which requires religious ceremonies of marriage forms a 
civil marriage in a foreign country according to its laws, this is 
not enough ; on the ground that the laws of his domicil have a 
moral and religious basis, and hence a coercive character. The 
marriage ought to be celebrated anew according to the religious 
forms of the man's own domicil. 

It is much disputed what law ought to be followed where the 
rights of property of the married pair are called in question. 
Here, too, the greatest differences exist between the law of dif- 
ferent countries. The points especially in debate are : (1.) whe- 
ther foreign property, as well as domestic, should follow the lex 
domicilii of the husband. Story contends against this, and is 
in favour of following here the lex rei sitoe ; Savigny and Foelix 
would have the law of the domicil control throughout. (2.) 
What is to be done if the domicil is changed daring marriage ? 
Here some maintain that the law of the prior domicil, and others 

1 Compare Stoiy, § 89 ; Fmlix. iL 493. 
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that of the new domicil, should be followed. Others still claim 
that the law of the new domicil should be applied to the property 
acquired since the change of residence, and the law of the earlier 
to all held before the change. Savigny holds that, at the time 
of marriage, there was a tacit subjection of both parties to the 
law of their habitation which, ought therefore, to be enforced 
afterwards. A new law might place the wife in a worse con- 
dition than she had expected at the time of marriage. 

Intestate succession between a married pair is controlled by 
the law of the last domicil of the deceased party. 

Divorce, on account of its relations to morals and religion, 
is the subject of strict positive law, which the judge of the place 
where that law reigns must follow. This law will be that of the 
present domicil of the husband ; for the laws of the earlier domi- 
cil can have given neither of the mamed parties a right or even 
a well-grounded expectation of being separated hereafter by the 
rules there prevailing, since the above-mentioned peculiar cha- 
racter of divorce laws leads to an opposite inference. In regard 
to divorce, the opinions of writers, and the decrees of courts, 
vary exceedingly from one another. 

(6.) Guardianship. The guardian empowered according to 
the law of the ward's domicD, which will usually be that of 
the deceased parent, exercises control over the ward's property, 
wherever situated. But in the case of immovable property, the 
lex rei sitce may prevent such control of a foreigner, and it may 
be necessary to appoint a special guardian residing within the 
jurisdiction. In the United States, the power of guardians is 
considered as strictly local ; they can exercise control neither 
over the person, personal property, nor real property of wards, 
in other states.^ 

§75. 

VI. Acts having a legal vaHdity are everywhere reduced to 
certain forms ; a certain number of witnesses is re- Forms of legal 
quired to prove them; a certain magistrate to an- ^^^ 
^enticate them. Now if the law of every state demanded that 
a document, to be legal, should have the form required within 
its jurisdiction, there would be endless embarrassment, and 
sometimes legal acts could not be performed at all. Thus, a 
Prussian cannot make a will when at home without the inter- 
vention of a court, while in France the formalities of wills belong 
to notaries alone. Hence, if Prussia insisted that her legal forms 
should be necessary in all wills wherever made, a Prussian 
stranger in France could not make one^ to the great detriment, 
it might be, of his family. The general rule, therefore, that has 

1 Stoiy, §§ 499, 604. 
g2 
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been adopted is that locvs reffit actwm^ or that the law and nsage 
of the place where a legal act is performed, determines its validity, 
that is, that an act which is authentic in its own place is so 
everywhere. Any other rule would call in each place for the 
knowledge of the formalities necessary in every place. It is to 
be assumed that the laws of all civilized countries, however they 
may differ frorii each other, aim to give the due solemnity and 
certainty to legal acts and documents. This rule has little applica- 
tion within the province of personal status and of rights to things. 
Its importance consists in its application to obligations, testa- 
ments, and marriages. 

§76. 

The comity of nations allows to strangers a free use of the 
_ - . , courts of each other's country. In France, however. 

Use of courts al- « . t_ • • ./ • t.t j i i» • i 

lowed to stran- a loreigner brmging a suit is obliged to famish 
^®"' security that the costs of the suit wQl be satisfied ; 

while the native Frenchman is not obliged to do this. The same 
rule prevails in some other countries on the continent. But to 
this rule there are in France two exceptions apart from exemp- 
tions by treaty; one in commercial transactions ; the other where 
the foreign demandant possesses in the realm immovables of 
sufficient value to pay expenses. The same rule holds in Eng- 
land, where the foreigner himself is not actually in the country. 

In most countries, free use of the courts is given to strangers 
not domiciled, if they have occasion to bring suits m personam ^ 
against such other strangers. In France, however, this humane 
provision does no exist except in the case of foreign merchants, 
and where treaties provide for such protection. The doctrine is 
that foreigners in such complaints must invoke the aid of their 
own courts or that of the defendant party. 

In suits against foreigners the practice of nations differs. In 
Snits against countries Under Roman law, the maxim actor sequi- 
foreigneiB. twT foTwm re^, generally prevails ; that is, the plain- 

tiff must sue in the court of the defendant's domicil. In coun- 
tries Tinder English law, however, personal actions *may be 
brought in the domestic forum, whoever may be the parties and 
wherever the cause of action may originate.* * All real and posses- 
sory actions must be brought in the place where the property lies.' * 
The rule embodied in the maxim above-mentioned admits of 
exceptions where it is followed. Thus, in France, a Frenchman 
may summon a foreigner, even one not resident in France, before 
the French tribunals for the l^filment of obligations by him 
contracted towards the Frenchman, whether within or without 
iSbB realm. ' 

^Stoiy, £§642^543. ^ tVbeaton, ii 2, § 20. ^ Fffilix, L §§ 169-186 
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The maxim locvs regit actum will imply that testimony in 
writing, and all docnments, in the form proper at pronfa 
any place, onght to be received as valid in all other 
courts. The same law maxim, perhaps, may be used to answer 
the inquiry what weight is to be given to parole evidence iu re- 
gard to facts occurring abroad, by the courts of countries where 
such evidence is not usually admissible. As testimony by wit- 
nesses is a satisfactory form of proof in the foreign country in 
regard to given fact, why should it not be received as such in 
other countries where the same facts come before the courts ? 
Such, indeed, is the opinion generally adopted. ^ 

Many countries aid one another's judicial proceedings by con- 
senting that their judges may accept rogatory com- Eogatory com- 
missions, or act as agents of foreign courts for the missions. 
purpose of examining witnesses or otherwise ascertaining facts. 
These are acts of reciprocal comity, which cannot extend to cases 
where the interrogation would be prejudicial to public or private 
rights. Such commissions are not in vogue in England and the 
United States, says Foelix, where, consequently, if foreign testi- 
mony is to be taken, some agent of the court, who has no power 
to compel witnesses to testify, is deputed to take the evidence 
in the foreign country. ^ 

§7?. 
The judgment of a court and the execution of it are acts of 
sovereignty. Comity alone gives them effect out Effect of foreign 
of the country where they originate. Many writers judgments. 
on international law maintain that a definitive decision by a com- 
petent court in a foreign country, under due forms of law, and 
where opportunity of appeal is allowed, ought to stand and re- 
ceive its execution in any other country, as much as the decisions 
of its own tribunals — provided, however, that such judgment 
contain nothing contrary to the interests or rights of the foreign 
country. This principle has passed in a degree into the laws 
and practice of the European states. Some of them have 
adopted in this respect the rule of reciprocity. France, on the 
other hand, takes ground which greatly restricts the effects of 
foreign judgments within her borders. An ordinance of 1629, 
stUl in force, prescribes that judgments rendered in foreign 
sovereignties shall have no execution in France, and that sub- 
jects of the French king, against whom they are rendered, may 
bring their cases up anew for revision before the tribunals of 
their own country. According to M. Foelix, this law does not 
prevent judgments rendered against a stranger from being exe- 
cuted in France, if judged not inconsistent with the rights and 

1 Fcelix, L § 233. 8 Foelix, i. § 241. 
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interests of the nation. England again takes a third position. 
He who has obtained a foreign judgment in his favour, brings 
before the court a claim to the thing adjudged to him. The 
foreign judgment is regarded as a decisive proof of the justice of 
the claim, unless some irregularity can be shown by the opposite 
party. ^ 

§78. 

Each nation has a right to try and punish according to its own 
Crimes com- ^^® Crimes Committed on its soil, whoever may be 
mitted ina the perpetrator. But some nations extend the opera- 
oreigncomitry. ^^^ ^^ their laws, SO as to rcach crimes committed by 
their subjects upon foreign territory. In this procedure municipal 
law only is concerned, and not international ; and, as might be 
supposed, laws greatly differ in their provisions. (1.) One 
group of states, including many of the German states, some of 
the Swiss cantons, Naples, Portugal, Russia, and Norway, punish 
all offences of their subjects, committed in foreign parts, whether 
against themselves, their subjects or foreigners, and this not in 
accordance with foreign but with domestic criminal law. (2.) 
At the opposite extreme stand Great Britain, the United States 
and France, which, on the principle that criminal law is territorial, 
refrain from visiting with penalty crimes of their subjects com- 
mitted abroad. Yet they do nbt adhere to this rule with absolute 
rigour. The two former try and punish slave-trading carried on 
by their subjects in foreign vessels, and crimes perpetrated in 
foreign countries where exterritorial jurisdiction is conceded to 
them. Great Britain punishes high treason, murder, homicide, 
bigamy, illegal acts of British crews, and crimes perpetrated in 
certain barbarous countries. France notices ow crimes of French- 
men against foreigners, nor ' delits * of one Frenchman against 
another on foreign soil ; nor ' crimes ' of Frenchman against 
Frenchman except on complaint of the injured party ; but 
punishes offences against the safety of France, together with 
counterfeiting its seal, coins, and paper money. (3.) Certain 
states, as Belgium, Holland, Sardinia, Darmstadt, punish foreign 
crimes of their subjects against the state or their fellow-subjects, 
but only certain crimes of such subjects in foreign parts against 
foreigners. The two former call to account only for grave 
crimes, as murder, arson, rape, forgery — Belgium adopting the 
same standard which she applies to her treaties relating to the 
extradition of fugitive foreigners. Sardinia makes punishable 
all ' crimes * of its subjects abroad, but ' d61its ' are subject 
to the rule of reciprocity. The scale of punishment also is in 
all cases one degree less than that of the same offences com- 

i Fcelix ii. § 347-404, esp. § 357. But compare Story, § 603-607. 
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mitted at home. (4 ) Wiirtemburg makes the fact of pnnish- 
ment (in a milder form than for similar crimes at home) de- 
pendent on the questions whether the given offence has a penalty 
affixed to it by the laws of the foreign state where it took place, 
and whether it would be punishable there, if committed against 
Wiirtemburg. 

The same difference of practice exists in the case of crimes 
committed by foreigners in a foreign country against a state or 
one of its subjects, who are afterwards found by the injured state 
within its borders. England and the United States seem not to 
refuse the right of asylum, even in such cases. France punishes 
public crimes only, and snch as IVenchmen would be liable for, 
if committed abroad. (See this § above.) So Belgium and 
Sardinia, but the latter state also, in the case of wrongs done to 
the individual Sardinian, first makes an offer of delivering up 
the offending foreigner to the forum delicti, and if this is declined, 
then gives the case over to its own courts. Many states, again, 
act on the principle that it is as right to punish a foreigner as a 
subject for foreign crimes against themselves or their subjects. 

Nearly all states consider foreign crimes, SLgainst foreign states 
or their subjects, as beyond their jurisdiction. A few refuse 
sojourn on their soil to such foreign wrong-doers. A few go so far 
as to punish even here, in case the party most nearly concerned 
neglects to take up the matter. Thus Austria, if an offer of ex- 
tradition is declined by the offending state, punishes and relegates 
the criminal. ^ 

From this exposition it is evident (1.) that states are far from 
universally admitting the territoriality of crime ; (2.) that those 
who go farthest in carrying out this principle depart from it in 
some cases, and are inconsistent with themselves. To this we 
may add (3.) that the principle is not founded on reason, and 
(4.) that, as intercourse grows closer in the world, nations will 
the more readily aid general justice. Comp. § 20 b. 

§79. 

The considerations which affect the question. What a govern- 
ment ought to do in regard to fugitives from foreign Criminals escap- 
justice, who have escaped into its territory? are ^t^*E^^ 
chiefly these : First, that no nation is held to be dition. 
hound to administer the laws of another, or to aid in administer- 
ing them ; secondly, that it is for the interest of general justice 
that criminals should not avoid punishment by finding a refuge 
on another soil, not to say that the country harbouring them 
may add thereby to the number of its worthless inhabitants ; 

^ These facts are drawn from an essay on the doctrine of asylam, by B. y. Mohl 
in his Staatsr. Ydlkerr. xl PoHtik. voL L 6M-649. 



88 EIGHT OP INTEECOUESE. § 79 

and, thirdly^ that the definitions of crime vary so much in 
different nations, that a consent to deliver np all accused fugi- 
tives to the authorities ^.t home for trial, would often violate 
the feeling of justice or of humanity. Some have contended for 
an absolute obligation to deliver np fugitives from jnstice ; but 
(1.) The number of treaties of extradition shows that no such 
obligation is generally recognised. Else what need of treaties 
giving consent to such extradition, and specifying crimes for 
which the fugitive should be delivered np ? (2.) It may be said 
that the analogy of private international law requires it. If a 
nation opens its courts for the claim of one foreigner on another, 
and in so doing applies foreign law to the case, why should it 
not open them for claims of a foreign government against 
violators of its laws ? But the analogy fails. In private claims, 
the basis of right is admitted with a general agreement by the 
law of all states. In public prosecution of criminals, different 
views of right are taken, as respect offences, method of trial, 
and degree of punishment. There is a class of persons, particu- 
larly — political offenders — whom the world often regards as 
unfortunate rather than guilty, who may make useful inhabitants 
of another land, having sinned not against the morality of the 
universe, but against the absurd laws, it may be, of an anti- 
quated political system. It is chiefly on their account that (3.) 
nations, the most humane, or the most jealous of their own 
soveiteignty, have felt it to be base and wrong to send back 
voluntary exiles to their native land. ^ 

We conclude that there is a limited obligation of nations to 
assist each other's criminal justice, which only special treaties, 
expressing the views of the parties at the time, can define. Of 
sach treaties there is no lack. The United States and Great 
Britain entered into one in 1842, providing for extradition in 
cases of murder, assault with intent to murder, piracy, arson, 
robbery, forgery, and utterance of forged paper. Another be- 
tween the United States and France, made in 1843, relates to 
charges for murder, attempts to murder, rape, forgery, arson, 
and such embezzlement by public officers as subjects to infamous 
punishment in France, to which subsequently robbery and bur- 
glary were added. Quite recently, in 1859, an additional article 
includes persons charged as principals, accessories, or ac- 
complices, in forging, or knowingly passing or putting into 
circulation counterfeit coin or bank notes, or other paper 
currency as money, with intent to defraud, and also embezzle- 
ment by any salaried persons, to the detriment of their employers, 

* The feeling at Athens is shown in the very instructive oration of Demosthenes 

against Aristoerates, § 85, Bekker, tara toi' jcoivbv awdtTwv ai'dpwjrwi' voiioif, os iceirai 
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wliich subjects to infamous punishment. In both treaties it is 
required that the evidence of criminality must be such as to justify 
apprehension and commitment, according to the law of the place 
of the accused person's refuge. 

The case of political refugees has some points peculiar to 
itself. A nation, as we have seen, has a right to harbour such 
persons, and will do so, unless weakness or political sympathy 
lead it to the contrary course. But they may not, consistently 
with the obligations of friendship between states, be allowed to 
plot against the person of the sovereign, or against the institu- 
tions of their native country. Such acts are crimes, for the trial 
and punishment of which the laws of the land ought to provide, but 
do not require that the accused be remanded for trial to his native 
country. (Note 4.) 

§80. 

A peculiar question touching international law is presented 
by the rig^hts of authors and inventors. Have these , . ... 

1 111 • ^ , n ijiiii International 

such an absolute right or property that the book or copyright and 
machine cannot be reproduced in a foreign land pa^^^ntnght. 
without their consent — the book not even in a foreign translation, 
and if so, ought not the patent to be perpetual everywhere ? 
These are questions which have been considered seriously only 
in more recent times ; about which, therefore, there is no agree- 
ment of nations. But many treaties in modern times have pro- 
vided protection to such persons, and this protection for a limited 
time is likely to become universal, wherever applied for.^ 

§ 81. 

APPENDIX. 

A CASE, remarkable as involving several points of international law, re- 
lating to the condition of aliens and the protection due to ^^^ ^^ xoszta. 
them, is that of Martin Koszta. This man, who had been 
engaged in the Hungarian rebellion of 1849, fled into Turkish territory 
with a number of others, and, at length, after refusal to deliver him up 
to Austria, was, with the understanding of that government, sent out of 
Turkey into foreign parts. * It was alleged that he engaged never to 
return/ says Mr. Marcy, ^ but this is regarded as doubtful.' * The man 

1 For the law of copyright compare O. Wftchter, das Verlagsrecht, Stuttgart, 1858, 
esp. pp. 741-832 ; P. *Burke, The Law of International Copyright between England 
and France,' Lond., 1852. The leading principles of the laws and treaties thus far 
made are reciprocity between the states concerned, a limited term of protection, 
and that the right of translation belongs to the author or his assigns. In this 
country, no international law or treaty relating to copyright as yet exists. The 
foreigner, although by the admission of idl jurists having a property to his work, is 
unprotected. 

' Mr. Htllsemann's letter to Mr. Marcy, and his reply in Senate documents, 33rd 
Congr. 1st Session, vol. 1. 
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chose the United States as his place of exile, and in 1852 made the usual 
declaration, preparatory to being naturalised, which our laws require. In 
1854 he returned to Turkey, on account, it is said, of private affairs. At 
Smyrna, being provided vdth a tezkereh or passport from the American 
consul there, and from the acting charge at Constantinople, he was seized 
on land, thrown into the water, taken up by the boat's crew of an Aus- 
trian frigate, and put into irons. This was done at the instigation of the 
Austrian consul-general at Smyrna, and after refusal of the Turkish 
goyemor to allow his arrest. Intercessions for his release on the ground 
of his American nationality were ineffectual. Finally, when it was re- 
ported that a design had been formed of removing the man by stealth 
into the dominions of Austria, the captain of a public vessel of the 
United States, then in port, prepared to resort to force unless he was re- 
leased. This led to an arrangement, by which he was put under the cus- 
tody of the French consul-general until the governments which were at 
issue should agree what to do with him. He afterwards went back to 
the United States. 

The following are some of the points which arise to view in the dis- 
cussion of this case : — 

1. Granting that the man was an Austrian subject, could he be legally 
seized in Turkey ? His crime had been a political one. The Turks had 
refused, with the approbation of ambassadors of the most important 
Christian powers, to deliver up the Hungarian fugitives, on the ground of 
the political nature of their offence. 

it was said that the exterritorial consular jurisdiction mentioned be- 
low (§ 96), authorised his arrest. The reply of Mr. Marcy to this is that 
such jurisdiction was intended for a different set of cases, and such is 
probably the fact. The Austrian officials, then, in seizing him, coai- 
mited an offence against the sovereignty of Turkey, and so, an offence 
against the law of nations. 

2. Was he an Austrian subject ? Austrian nationality ceases accord- 
ing to what is said in § QQ, on the authority of M. Foelix, when a subject 
emigrates with the consent of the government. He had more than the 
consent of his government to his abandonment of his country ; he was 
forced into exile. But to this it might be replied that he had agreed in 
writing never to return to Turkey, and that the Austrian claim upon him 
would revive on his failing to fulfil this condition. It is indeed questioned 
by Mr. Marcy whether he engaged never to return ; and it might perhaps 
be said that if such an engagement existed, it related only to return for 
political purposes. But to this Austria might reply that she could not 
know what his purposes were, and that the promise must be absolute, in 
order to prevent his doing political mischief in the neighbourhood of 
Hungary. This, however, is a point on which our diplomatist preserves 
silence. 

3. What where his relations to the United States ? Not those of a 
citizen, but of a domiciled stranger. His oath, declaring his purpose to 
become a citizen, and his long stay here, put this out of the question, 
and his temporary absence could not shake this character off. Moreover, 
he had a passport, certifying to his American nationality. He would 
therefore be entitled, by the law of nations, to the protection of the 
Turkish authorities against his Austrian captors. Had he been even a 



§ 82 EELATIONS OP POREIGNEKS, ETC. 91 

fugitive prisoner of war, he could not lawfully have been seized on shore, 
unless treaty had so provided. He would equally be entitled to all that 
protection which officials of the United States were authorised to extend 
to him within Turkish territory. 

4. Would it have been in accordance with international law for the 
captain of the frigate to use force in protecting him within the port of 
Smyrna ? Active and aggressive force certainly not. As things were, 
the demonstration of force saved the use of it. i5ut to complain of such 
force would have fallen to the duty of Turkey, as it would have taken 
place within her waters. As for force, absolutely considered, for instance 
on the high seas, Austria C9uld not have complained if the evils of a 
sudden wrong on her part were in that way sought to be prevented. 

At the bottom this was a case of collision between original and trans- 
ferred allegiance the, latter in its incipiency, in which the obligation 
to protect the person, within the limits of the law of nations, clearly lay 
on the United States. How Austria could have dealt with him within 
her own limits is another question. 



CHAPTER IV. 

THE FORMS AND THE AGENTS OF INTERCOUESE BETWEEN NATIONS. 

Section I. — The Forms of Intercourse, or International Courtesy. 

§82. 

We have hitherto considered the duties and usages of nations, 
so fe,r as relates to the treatment of individual aliens General comity 
who are within their territory. We now pass on to between nations. 
the conduct which is due from one body politic to another, and 
to the representatives by whom public intercourse is managed. 

The general duties here required are those which are included 
in the word comity : we call them duties at their origin, as being 
more or less indefinite, and not of strict obligation ; but they 
become obligatory, if by compact or compliance with usage a 
nation takes them upon itself in a specific shape. These duties 
are such as polite treatment of a sovereign or of his ministers in 
a foreign country, courtesy in diplomatic intercourse, the observ- 
ance of court etiquette, and of respect on the sea towards a 
foreign flag. Besides duties such as these, we place under this 
head respect for the reputation of a foreign state, which is, as we 
have seen (§ 18), a thing of strict justice. 

The use of formal expressions of courtesy among nations 
consists in their preventing jealousies and quarrels. At the same 
time they may themselves be the causes of disputes, for, when 
once established by usage, to withhold them is a slight ; and to 
pay attentions of different kinds, or in different degrees, to equal 
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and sovereign states, may be more provoking tlian if both states 
had been treated with eqnal want of politeness. But on the 
whole, as in the society of individuals who are equals, so among 
states it is probable that without them there would be a far 
greater amount of unfriendliness. 

§83. 

Every nation, as we have seen, has a right of reputation ; 
Reffard f r th ©Very other, therefore, is bound to abstain from 
reputation of an- deeds and words which are calculated to wound its 
other state. sense of character, or to injure its good name, or 

that of its sovei'eign, before the world. No nation, then, through 
its public documents, or by its official persons, can with right 
reflect on the institutions or social characteristics of another, or 
make invidious comparisons to its disadvantage, or set forth in 
any way an opinion of its inferiority. So with regard to its 
functionaries, an intended insult to whom is an insult to the 
state which they represent. But a state is not bound to repress 
the free remarks made by the press and private persons upon 
foreign states and sovereigns, although comity, if not justice, re- 
quires that foreign, sovereigns should have the power to prosecute 
for libel or scandal before its courts. Nor again ought regard 
for the feelings of another government to preclude a state from 
remonstrating, even in strong terms, against conduct which it 
judges to be oppressive or flagitious, although that conduct may 
be confined in its effects to the subjects of the wrong-doing state. 
(Compare § 111.) 

It may be made a question how far documents, which are 
The Huisemann ^^^ strictly public, may be complained of by foreign 
»*fair. states, as erabodyiug insults against themselves. A 

noted case of such complaints occurred in 1850, after our govern- 
ment had sent a secret agent to ascertain whether Hungary, in 
its war with Austria, was likely to achieve its independence. So 
much the government had a right to do, as it interfered in no 
manner in the struggle. But when the instructions to this agent 
were published, containing the expression ' iron rule,' applied to 
the sway of Austria over Hungary, the Austrian government 
directed its charge d'affaires at Washington, Mr. Hiilsemann, to 
communicate its displeasure at this offensive expression, and at 
the apparent sympathy with a part of the empire in revolt. It 
was replied by the United States that there had been no inter- 
ference in the quarrel between Austria and Hungary ; that a 
sympathy with a people struggling for its independence was, oji 
our part, unavoidable ; and ' that a communication from the 
President to either House of Congress, is regarded as a domestic 
communication, of which ordinarily no foreign state has cogni- 
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zance.' This is true, because ordinarily the departments of a 
government do not discuss the affairs of foreign countries, with 
which one or other of them has nothing immediately to do. Bat 
it is evident that communications may be made between the de- 
partments of a government, for which a foreign state may de- 
mand redress. The degree of publicity now given to political 
documents is such that they are brought before the eyes of the 
world, and cannot be regarded as private. If a man allows his 
private letters, reflecting on individuals, to be published, he may 
commit a Wrong ; and so may a nation or government if it make 
or allow to be made public what may fairly be called insults to 
foreign states. 

§84. 

It may be inexpedient to admit foreign sovereigns into a 
country, but comity requires that this be ordinarily ^^3^^^^^^^ ^^ 
allowed, and that, besides the exterritoriality which foreign sove- 
they enjoy (§ 64), such marks of respect should be ^^^^>^^' 
paid to them, and to the members of sovereign houses, as may be 
required by the usages of Christian states. So also in their tran- 
sit through or passage along the coasts of another country, they 
are to be saluted in a manner becoming the dignity of their sta- 
tions, as the highest representatives of an independent state. 

A more free and indefinite treatment of sovereign houses by 
one another, consists in friendly announcements of interesting 
events, as births, deaths, betrothals, and marriages ; and in cor- 
responding expressions of congratulation or condolence, amount- 
ing in the latter case even to the putting on of mourning. These 
courtesies of intercourse are called by some text writers state 
gallantry. 

Every court has its own ceremonial and rules of precedence 
at state festivals and the like. While observing ceremonial of 
these, which are nearly alike wherever there is a courts. 
monarch and a court, a state is bound to make no distinctions 
in external politeness between foreign representatives, so far as 
such traditional rules do not make it necessary ; and foreign re- 
presentatives are bound to conform to the ceremonial lex loci, if 
consistent with the honour of their country. 

It is evident that correspondence between the legate of one 
state and the minister or sovereign of another, re- Diplomatic oor- 
quires both those forms of address which are usual respondenoe of 
among diplomatists, and an abstinence from all ex- 
pressions of anger and of contempt. Otherwise, an ofience against 
the self-respect of the nation, with whose functionaries he holds 
intercourse, is committed, and he may need to atone for his fault 
by apology or by recall, or else furnish ground of complaint 
against his nation. 
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§85. 

In regard to the forms of international politeness on the sea, 
Ceremonial of the ^ distinction is to be made between what is done 
sea. within the waters of a nation, and what is done on 

the high seas, where nations are entirely equal. On the high 
seas, and, indeed, in the waters of third powers, ships of war are 
nnder no imperative obligation from usage or law to salute one 
another, and yet such marks of respect are not unusual, and are 
in some degree expected, so that the absence of them, although 
no insult, might be regarded as discourteous. They ought gene- 
rally to be returned if offered by one of the parties.^ But within 
its own sea-line a sovereign ste,te may prescribe the ceremonies 
with which its forts and ships of war are to be approached or 
passed, but it must require nothing which can be degrading to 
other states. And in cases where the claim of a nation over 
certain waters is not acknowledged, to refuse compliance with a 
prescribed ceremony is a mode of showing national independence, 
at which no offence can be justly taken. 

Various forms of international politeness on the sea, are, or 
Forms of polite- have been in vogue, such as furling, inclining or 
ness on the sea. lowering the flag, lowering the topsails, firing sa- 
lutes with cannon, sometimes accompanied with salvos of mus- 
ketry, lowering and raising the flag several times in succession, 
salutations with the voice, and finally complimentary visits to each 
other's vessel. To take down the flag or to lower the topsails is 
a token of inferiority, which is now nearly or quite obsolete. * To 
lower or furl the flag,' says Ortolan,^ * is not now practised 
between vessels of war, as a token of respect, and is a sign, 
rather, of mourning or of danger. But merchant vessels often 
greet vessels of war by lowering and raising the flag three several 
times.' 

The etiquette of the sea requires that a ship of war entering 
a harbour or passing by a fort or castle, should pay the first 
salute, except when the sovereign or his ambassador is on board, 
in which case the greeting ought to be made first on the shore. 
So also the earliest salutation should proceed from a ship meet- 
ing or joining a fleet, and from an auxiliary squadron on its ap- 
proach to the main armament. When single vessels encounter 

' Bynkersh. Quaest. J. P. 11. § 24. * Quod ad mare exterum, quod In nullius 
Principis domlnio est, nulUus qaoque est allis reverentlam Imperare, et salutera na- 
vlbus suls prsBstandam exlgere. Sunt quaedam, quae, tametsi honeste prsestentur 
Inhoneste tamen petuntur. Inter ea refero, si quls minor dlgnltate majorem, In pub- 
lico slbi obviam factum, salutet vel non salutet, et slquaB mlnorum Princlpum navls, 
in marl extero, navlbus majorum Princlpum, quaqua etiam dlgnltate slnt, salutem 
dlcat vel neget.' . 

3 Dlplom. de la Mer, vol. i. book 2, chap. 15. 
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one another, an admiral's ship is to receive the first compliraent, 
and so downward, according to rank, the inferior vessel always 
commencing salutations. Privateers greet ships of war without 
having a right to expect the return of the compliment. Merchant 
ships salute foreign ships of war by demonstrations with sail and 
flag, or with cannon, if they have any, but the ship need not 
slacken its course for such purposes. A superior vessel, as one 
commanded by an admiral, may respond to a compliment with a 
smaller number of shot, but in general the marks of respect be- 
tween public vessels must be equal. ^ 

The rules of sea politeness are often embodied in instructions 
given to commanders of vessels by their respective governments, 
which directions, through the Christian states of the world, have 
a general uniformity. They are also sometimes a subject of 
special treaty. * They are of use,' as Ortolan, himself a naval 
officer, remarks,^ ' as honours paid to the independence of nations, 
as a public authorised recognition that the sovereignties of the 
world are entitled to mutual respect. They help the crews of 
public vessels, from the commanders down to the marines, to 
feel that the national honour is in their hands, and thus raise the 
sense of character of those who are representatives of nations 
upon the seas.' 

§ 86. 

Formerly, above all in the seventeenth century, the tokens of 
respect which certain nations demanded of others, in Disputes in the 
seas over which they asserted dominion, gave rise to tury^am^TOfng 
bitter feelings and to hostilities, or rather served as ceremonies at sea. 
a pretext for wars which were waged on other grounds. Espe- 
cially was the English claim to sovereignty in the narrow seas 
around Great Britain a fruitful source of animosities from the 
beginning of the reign of James I. onward. The demand was 
that all foreign vessels should first salute English vessels of war 
by lowering flags and topsails, without any corresponding mark 
of respect being made obligatory on the other side.^ This France 
and Spain forbade their vessels to comply with ; and in 1634, by 
an arrangement between France and England, the ships of each 
state, when nearer to the other's territory, should give the first 

1 Comp. Heffter, § 197. ^ Diplom. de la Mer, u. s. 

3 In a communication to the court of France in 1667, the Dutch say that they 
are willing that France should salute them with two cannon shot less, but cannot 
consent to lower their flag, unless France shall do the same in return. They add 
that, although the English in an article of the treaty prescribing tokens of respect 
are not expressly bound to return the salutation with the flag which the Dutch ofier 
to them, it is with justice presumed to be incumbent on them, and that if the English 
have faUed in such reciprocity, they have failed in their duty, for which reason the 
Dutch afterwards reused to lower their flag, as by treaty required. See Ortolan, 
i. 869. 
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salute. But from Holland, England was led by commercial jea- 
lousy and a feeling of superior strength, to require those humilia- 
ting marks of respect with great pertinacity. The war between 
the two nations, which broke out in 1652, was preceded by an 
engagement between Blake and Van Tromp, growing out of the 
demand that the flag of Holland should be lowered ; and in the 
treaties of 1654, 1662, and 1667, the Dutch apfreed to pay this 
compliment within certain seas in future. In 1671 the captain of 
a king's yacht sailed out of the Meuse through a Dutch fleet, 
having received orders to test their compliance with this rule : 
the vice-admiral in command declared his willingness to lower his 
own flag to the royal flag of England, but refused to aUow the 
whole fleet to join in the act. For this the yacht fired upon him, 
but its captain was put into the Tower on reaching England for 
not continuing his fire, although the Dutch had not retaliated. 
The English ambassador at the Hague claimed that reparation 
was due for this refusal of the vice-admiral, inasmuch as not only 
single vessels, but also whole fleets, were obliged to strike the flag 
to an English vessel of war. The refusal of the states-genei'al to 
redress this grievance was a leading pretext of the already medi- 
tated war of 1672.^ At the peace of 1674 it was stipulated that 
fleets as well as single vessels, belonging to the Dutch republic, 
should furl the flag and lower the topsail before any English vessel 
of war, between Cape Staten in Norway and Cape Finisterre in 
Northern Spain. Even in 1784 2 these absurd tokens of in- 
feriority were again confirmed in a treaty. 

The French, in the same century, set up similar pretensions 
against Holland, although without the pretext of dominion over 
the narrow seas. But their claims were not so galling or so per- 
severing as those of England. In an ordon nance of 1689, Louis 
XrV. went so far as to require that when French vessels of war 
met those of other nations equal in rank, they should demand the 
first salute, and use force, if it were withheld. This is men- 
tioned as a grievance by William III. in the declaration of war, 
which he made at the beginning of his reign. 

In the eighteenth century a number of treaties established 

* Bynkerehoek's critique on this transaction (u. s.) is worthy of notice. While 
he inclines to admit that the treaty of 1654, rightly interpreted, sustained the 
(English claim that a whole fleet of the Dutch should salute a single English ship 
in the English seas, by lowering flag and topsails, he claims, (1.) that the affair 
occurred near the shore of Zealand, and therefore outside of the English dominions ; 
(2.) that a yacht, though with guns on board, is a vessel of pleasure, not of war ; 
and (3.) that the Dutch vessels constituted a fleet, and that fleets can be compared 
to forts, garrisoned places and harbours, which by common usage ai*e to be saluted 
first. Moreover, a fleet at anchor occupies a part of the sea, which thus passes under 
the sway and dominion of the occupant, to whom, therefore, being now in his own 
territory, the first tokens of respect are to be rendered. This last plea is evidently 
worthless. « Ortolan, L 372. 
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equality and reciprocity in tbe ceremonial of the sea, and the 
practice of nations has nearly reached this point in all respects. 

Section II. — The Agents m the Intercourse of Nations, or Amu 

hassobdors and Gonsuls. 

§ 87. 

Nations holding intercourse with one another need to have 
some understanding as to the conditions of the inter- Persons appoint- 
course, and certain fonctionaries by whom the in- theSiteroomrae 
tercourse between the sovereignties may be car- between nations. 
ried on, and that between the citizens or subjects may be reduced to 
rule. Such persons we may call generically ambassadors ; but they 
may have various other denominations, as legates, envoys, charges 
d'affaires, foreign ministers, and nuncios, which term, together 
vdth others, is appropriated to the Pope's messengers to foreign 
courts. The word ambassador may denote also a particular class 
or rank of agents of national intercourse. We may divide am- 
bassadors, again, into ordinary and extraordinary, or resident and 
temporary, into open and secret, those with limited powers and 
plenipotentiaries — although this title is often used in a vague 
sense below its proper meaning — those who are sent to do busi- 
ness, and those who represent the state at some ceremony of a 
foreign court, and the like. 

Again, the sovereign, or head of a department, or even a 
military officer, may discharge the functions of an ambassador, or 
be joined with one in negotiations, without holding the office or 
having the title. An ambassador differs from a commissary 
or commissioner to whom some business not of a diplomatic 
nature is entrusted ; from a deputy who is sent by subjects, as 
by a province, to a sovereign ; and from a consul who under a 
treaty, or by the practice of two nations, protects the private af- 
fairs of individuals of the one within the territory of the other, 
and watches over the commercial interests of the nation which 
he represents. 

The word ambassador comes through the mediasval Latin 
amhactia or amhaada, meaning service or charge, either from the 
Celtic ambactus, client, or retaine)^ used once in CeBsar's Gallic 
War (vi. 15), or from the Gothic andbahts, with nearly the 
same sense. ^ Both words may be, indeed, of the same origin. 
The signification will then correspond with that of mmister. The 
Greek equivalent denotes an elder of the people. The Latins 
use the word orator, and more commonly hgatiis, person acting 

1 Compare Dietz, Etymol. voce ambascia, and Grimm, W5rterb. voce ami, 

H 
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by delegated authority, whence this branch of international law 
is called jus legator um, and jus legationtmi, the rights of legation. 

§ 88. 
Ambassadors always and everywhere have had special im- 
rv-:-s *4.i, ,-» munities, and often something of a sacred character. 
' ^^f '^S^ This sac^dness, which they hive shared with heralds 
^^^^ and bearers of flags of truce, cannot be accounted 

for from their being originally ministers of religion, selected be- 
fore others for their gravity or dignity ; but the protection of 
religion must have been given to them because their functions 
and duties were of pre-eminent importance. They were the 
agents in all the intercourse of two tribes or nations, and above 
all in making peace and preventing war. If not protected, they 
would not expose themselves to the danger of going among 
enemies or strangers. They carried with them the dignity of 
representing their nation. Thus the importance of their work, 
the necessity that they should be assured of safety, and the dig- 
nity of their office caused those religious sanctions to be thrown 
around them by which the more important relations and rights 
were defended in ancient times. 

§ 89. 
Ambassadors in ancient times were serd on special occasions 
Temporary and ^7 ^^® nation to another. Their residence at foreign 
resident ambas- courts is a practice of modem growth. Some have 
thought that it was suggested by the Pope's le- 
gates, sent to reside, or appointed from among ecclesiastics re- 
siding in different parts of Christendom. By others, accord- 
ing to Mr. Ward (ii. 290), it has been attributed ' to Ferdinand 
the Catholic, whose policy led him to entertain [ambassadors] at 
various courts, as a kind of honoui'able spies ;' but Flassan* 
makes Louis XT. of France, Ferdinand's earlier contemporary, 
the introducer of the new usage. * Before him ambassadors had 
only temporary and limited missions, but this prince judged it 
best to multiply them, and to prolong their stay abroad, espe- 
cially at the courts of Burgundy and England. .As these courts 
penetrated into his design, they in turn despatched to him per - 
manent ambassadors, who converted diplomacy into intrigues 
and trickeries. Louis XI., on sending the Sieurs du Bouchage 
and de Solliers to the Dukes of Guienne and of Brittany, gave 
them for thoir instructions, " If they lie to you, lie still more to 
them." ' But the residence of ambassadors at foreign courts 
did not become the common practice until after the reformation. 
Henry VII. of England * would not in his time suffer Lieger am- 
bassadours of any foreign king or prince within his realm, or he 

1 Diplom. Fraii9ai«e, i 247. 
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with them, but upon occasion used ambassadours.*^ In the 
middle of the seventeenth century it was said in Poland of a French 
envoj, that as he did not return home according ik) the custom of 
ambassadors, he ought to be considered as a spy. And a century 
afterwards Bynkershoek (' De For. Leg.' § 1) defines ordinary le- 
gates as those who ' non unins sed omnium rerum, atque adeo et 
eosplorandi ergo in amicorum aulis habentur.' Grotius affirms 
(middle of the seventeenth century) that legationes assidnce may, 
without infiriDgement of rights, be rejected by nations, being un- 
known to ancient practice (ii. 18, 3). But the usage is now fixed 
among all nations of European origin ; and ambassadors by re- 
maining in foreign countries serve the interests of their own 
state in various ways, far more than persons could who should 
be sent abroad on special occasions. In fact, to attempt to break 
away from the usage might be regarded as indicating a want of 
comity, if not of friendship. But although the sending of am- 
bassadors, and even of resident ambassadors, seems almost es- 
sential to a participation in the international law of Christendom, 
there are some few of this circle of nations who hold no such 
communication with each other. England and some other Pro- 
testant states entertain no ministers at the Pope's court, nor does 
he at theirs. On the other hand, the principal Christian states 
keep up diplomatic relations with some states out of their pale 
of civilisation and religion, as with Turkey, Persia, China, and 
Japan, between which country and the United States, by the treaty 
of 1868, diplomatic intercourse was established. 

§90. 

The question whether a nation is bound to receive the am- 
bassador of another depends on the question of the j^ ^, 
right of intercourse which has been already con- gation to receive 
sidered. Nor is it impossible that intercourse com- "^^assadors ? 
mercial, if not political, should subsist without such an agent. 
But if a nation has already entered into diplomatic ties with 
another, to dissolve them is a breach of friendship, and is often 
the step immediately preceding war. By treaty or usage, a right 
had sprung up, which, together with the duty of comity, the dis- 
missal of an ambassador invaded. 

But these are exceptions to the rule that nations cannot sus- 
pend their diplomatic intercourse, already established, with- 
out offence. (1.) A nation may refuse to receive any ambas- 
sador when the sovereignty of the party sending him is doubtful. 

1 Coke's 4th Inst. 155, cited by Ward, n. s., who says that Lieger is derived 
from the Dutch. But the true explanation is to be found in the word Leger of 
German origin, used in the trading marts to denote an agent of foreign merchants 
resident in a town where they had a depdt of their goods, and tran^erred to the 
agent of a prince. See Httllmann, Stftdtewesen des Mittelalt. i 202. 

H 2 
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This may happen when a state is convulsed by civil war, both 
Actions in which claim to exercise sovereignty, and when a new 
government afttera revolntion is not yet fally established. (2.) 
A nation or sovereign may refuse to receive a partic^dar indi- 
vidual as the representative of a foreign power without giving 
cause of offence. Thus, it is held that a sovereign is not bound 
to receive his own subject in this capacity, on the ground that 
the privileges of his office would place him beyond the reach of 
the native jurisdiction. So a person who has rendered himself 
obnoxious, or is of a notoriously bad character, may be rejectecL 
Richelieu told the English ambassador at Paris that the Duke of 
Buckingham would not be accepted as ambassador extraordinary ; 
and, at an earlier date, Francis 1. of France refused Cardinal Pole 
as the Pope's legate, on the ground of his being a personal enemy 
of the king's ally, Henry VIII. of England. (3.) A state or 
sovereign may refuse to receive a minister sent on an errand in- 
consistent with its dignity or interests. The United Provinces, 
during their struggle for independence, declined treating with 
envoys from friendly German powers, bearing proposals of peace 
incompatible with their honour ; and Elizabeth of England re- 
jected the nuncio of Pius IV., sent to invite her to appoint 
deputies for the council of Trent, because his mission might have 
the ulterior object of stirring up disaffection among the English. 

§91. 
The right of sending ambassadors is an attribute of sove- 
Rightof sending ^eiguty, but the power of appointing them may be 
ambassadors. vested in some representative of the sovereign. 
Thus, in this country, it is exercised by the president and senate, 
or during the recess of the senate, by the president alone, sub- 
ject to their confirmation or rejection ; and it has sometimes 
been entrusted to the commander of an army. Can a deposed 
sovereign, a monarch without a kingdom, perform this function ? 
In the case mentioned by Mr. Ward (ii. 292-295) of Leslie, 
Bishop of Ross, calling himself ambassador of Mary Queen of 
Scots, who was then after dethronement a prisoner in England, 
the lawyers consulted by the government decided that, * the 
solicitor of a prince lawfully deposed, and another being invested 
in his place, cannot have the privilege of an ambassador, for that 
none but princes and such other as have sovereignty may have 
ambassadors.' The word lawfully seems to make the opinion 
futile, for who is to decide ? The word actually would have better 
agreed with that safe usage, which is a part of international law, 
of acknowledging the sovereign de facto, and to which the United 
States have ever adhered. When James II. lived in exile, his 
ambassadors were received as those of the sovereign dejure by a 
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part of the Ettropean states. The more common practice we appre- 
hend to be for sovereig ns who sympathise with a deposed prince 
to hold communications with him by persons not openly snstain- 
ing the character of envoys. The whole matter may be disposed 
of in a word : nations and sovereigns, according to their biases, 
will be quick or slow to recognise a revolutionary government ; 
Bom.e will cling to the old as long as they can, others will fall into 
the current- of things sooner or later, but fall into it at length 
they will. And if an actual sovereign feels himself injured by the 
acknowledgment of the claims of a deposed one, such conduct 
will be attributed to hostile feeling, and may provoke war. The 
acknowledgment of the sovereignty of a new state is sometimes 
first made by receiving its ambassadors. 

A protected or dependent state may employ political and 
other agents, but generally cannot send ambassadors either to 
the principal state or 1 o third powers without the consent of the 
former. ^ The peace of Kainardsche, in 1774, allowed the hos- 
podars of Moldavia and Wallachia to send each a charge 
d'affaires of the Greek religion, and with the privileges con- 
ceded by the law of nations, to Constantinople. The members 
of a confederation may or may not exercise this right, accord- 
ing to the nature of the compact : no state of our confederation 
' shall, without consent of congress, ent/er into any agreement or 
compact with a foreign power/ or ' enter into any treaty, 
alliance, or confederation ; ' and the power of appointing am- 
bassadors being vested elsewhere, they are, perhaps, by that pro* 
vision of the constitution also, cut off from the exercise of a 
similar function. But the members of the German confederation 
can severally entertain their representatives at foreign courts. 

A messenger sent from a province, or pevolted portion of a 
country to the sovereign, not being an ambassador, has no rights 
of one. Bad, then, as the act was, when Philip II. of Spain 
detained two noblemen sent from the Low Countries in 1666, 
and finally had them put to death, it was no offence against the 
rights of legation. (Bynkersh. ' Quaest. J. P.' ii. ^i 3.) 

An ambassador being the representative of a sovereign, it 

' Bynkershoek disposes of this subject as follows TQuaest. J. P. ii. § 3) : — * I 
should not be willing to say, as some do, that no one rightfully sends legates saving 
the sovereign, for thus we should have to do away with legates of provinces and 
towns, of whom there has been, and still is, a great abundance. I should rather say, 
that every one can send legates in the discharge of that business which he has the 
power of doing, but that according to the dignity of the sender they have diflfer- 
ent rights, and are held in different degrees of honour. If a prince in his own right 
sends them, they have the full rights of legates ; if another, the whole thing de 
pends on the will of him to whom they are sent,' &c. But thus the question be- 
comes one of words. Have these legates the privileges of ambassadors, and is a 
prince or state in any way bound to receive them ? If not, can they be ranked in 
the same class ? 
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follows that the power of choice lies with him, and thus, as 
it respects the countrj, religion, rank, &c. of the ambassador, no 
complaint can be made by the foreign state, except so far as a 
slight or intention to insult maj be inferred from the circum- 
stances of the case.^ Formerly it was not an nnfrequent thing 
for a native of one country to serve as the ambassador from 
another in the land where he owed allegiance. But, as we have 
already said, some nations — as France, under the old regime 
and the first empire, and the United Provinces from 1727 — 
refused to receive native-bom persons in this capacity. When, 
however, nationality has been transferred in accordance with 
the laws of the states concerned, there can be no objection 
against such ministers, unless it be of a personal nature. In 
some Catholic countries, again, in Austria, Spain and France, 
the usage has prevailed that the sovereign of the land shall 
nominate the nuncio whom he receives from the Pope ; the 
reason for which usage lies probably in the fear of papal inter- 
ference, and of unacceptableness with the native clergy. 

Sometimes smaller sovereigns have concurred in appointing 
the same person as their ambassador, and sometimes the same 
person has held this office for his sovereign at several courts. 

When an ambassador is sent abroad, there must be some evi- 
dence of his official position. For this purpose he is furnished 
with credentials certifying his diplomatic character and rank ; 
namely with a letter of credence (lettre de crecmce), sometimes, 
also, with one of recommendation, and with B.full power, indicat- 
ing the subjects on which he is authorised to treat, and the 
amount of power with which he is invested. According to their 
rank some agents of foreign governments are directly accredited 
to a sovereign, and others to his ministers of foreign affairs. 
Until such credentials are presented, a foreign government may 
reject, or on other evidence receive, the person claiming to be an 
ambassador, according to its pleasure. 

§ 92 a. 

An ambassador, from the time of his entrance into the foreign 
PrivUegea of am- country in that character, until the time when, at 
baasadors. the expiration of his office, he leaves the country, 

has in modem days enjoyed very great privileges or immunities, 
which even the breaking out of war before he can leave the 
country will not terminate. Even before he has had opportunity 

* Even women have been acknowledged as representatives at foreign courts, but 
more frequently have been secret emissaries. The wife of Marshal Guebriant acted 
in this capacity for France at the court of Ladislas IV., King of Poland, in 1646. 
The noted Chevalier d*Eon, who, after inferior diplomatic employments, was ap- 
pointed French ambassador at London, was thought to be a woman, but was not. 
Compare ElUber, § 186, note. 
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to show hiB credentials to the proper department of government, 
he cannot be injured or obstructed without a violation of inter- 
national law, if he announces his official character ; and should a 
government to which he is sent refuse to receive him, he must be 
free to withdraw without receiving marks of disrespect. If he is 
recalled, free exit and passports, where they are necessary, must 
be granted to him ; but if he remain in the country after that a 
sufficient time for removal, denoted in his passports, has elapsed, 
he takes the jural relation of any traveller from his native land. 

The more essential immunities conceded to the ambassador 
grow out of the consideration that he cannot do the business 
entrusted to him well, unless his person be safe, and he be inde- 
pendent of the control of the foreign government ; and comity 
adds to these other less important privileges, as marks of respect 
to the representative of a foreign sovereignty. These immuni- 
ties have been arranged under the heads of inviolabihty and ex- 
territoriality. Such, for instance, is Kliiber's classification. But 
to this it may be objected that exterritoriality may be taken in a 
narrower and a more extended sense. The term stands, as we 
have already explained it, for that legal fiction which regards the 
agents of a government in a foreign land as being outside of the 
country where they discharge their functions, or as carrying with 
them into another territory almost as entire an exemption from 
its laws as if they were at home. ^ But there is no such complete 
exemption, and hence it will be best if we arrange the rights of 
ambassadors under these heads, to define what immunities are 
allowed ; otherwise the term, by its vagueness, will lead us astray. 
De Martens remarks (§ 215), that the ' extension of exterritori- 
ality pertains only to the positive law of nations, to treaties or 
usage, and is susceptible of modifications, which in fact it under- 
goes ; whence it is not enough always to appeal to exterritoriality, 
in order to enjoy those rights which may be derived from the 
extended notion given to the word.' 

1. When we speak of the inviolability of an ambassador, we 
mean that neither pubHc authority nor private per- i. invioiabmty 
sons can use any force, or do any violence to him, »* ambassadors. 
without offending against the law of nations. It is not, however, 
intended that he may not be repelled by force, if he attempts to 
injure other individuals or to violate the laws. The right of self- 
defence cannot cease on his account, nor can he enter places 
closed to the public, nor do a great variety of illegal acts without 
having passive resistance at least used against him. The state 
within whose bounds he resides, is bound to protect him against 

1 This fiction was known to Grotius, who says (ii. 18, § 4, 6J that as legates 
' fictione quadam habentur pro personis mittentiom, ita etiam sinuli fictione const!- 
tuuatur quasi extra territonum. 
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aggressions from its subjects, by law and penalty, and by troops 
or a police force, when necessary. In one case only, apart from 
the necessities of self-defence, can active force be exerted upon 
his person, and that is when, after committing some great crime, 
and being ordered home, he refuses to go, when he may be re- 
moved without personal injury. 

2. Inviolability of person could not stand alone, without pro- 
2. Bxterritori- tection to the house, furniture, equipage, and, in 
•B^y- fact, the people of the ambassador. We shall ar- 

range these with other immunities under the head of exterrito- 
riality, and sball consider first, 

A. His immunity from the jurisdiction of the pountry of his 
sojourn, both criminal and civil. 

If the ambassador were subject to the criminal jurisdiction 
(a.) As immu- ^^ *'^® foreign couutry, his person could not be in- 
nity from crimi- violate, as he would be liable to arrest, imprison- 
nai jurisdiction. ^^^^ ^^^ punishment ; nor would the nature of the 

acts inseparable from the processes of criminal laws be consis- 
tent with his freedom as negotiator. This immunity is therefore 
conceded to ambassadors by all the nations of Christendom, and, 
although some of the earlier writers had some scruples in admit- 
ting it, or even contended against it, the modern writers are 
believed to be unanimous in regarding it as a part of international 
law. For the exceptions to this immunity which have occurred 
in extreme cases, see § 92 e. 

In the case of a native of the country still owing allegiance, 
but representing a foreign sovereign, it has been questioned 
* whether jurisdiction, civil or criminal, is suspended during the 
discharge of his functions. The most noted case in which such 
a person felt the severity of the law, was that of Wicquefort, a 
native of Amsterdam, who, while he held an ofl&ce under the 
states-general, became the Duke of Liineburg's resident at the 
Hague, and while in the service of this prince, in 1675, was 
accused of betraying state secrets to foreigners, was tried, con- 
victed, and sentenced to imprisonment for life with confiscation 
of goods. ^ In this case it might with justice be maintained that 
he held an office of responsibilty, and could not be released from 
penal liabilities as long as it lasted ; if he took on him duties to 
a new sovereign, he was still accountable to the old one. He 
betrayed secrets to which in his office he had access, and ought 
therefore to suffer. But if a private citizen of a country is 
acknowledged by its government as an ambassador from another 
state, it is fairly to be inferred that all the immunities are con- 
ceded to him, which are considered to belong to that class of 
persons, and without which he could not fr^ly discharge his 

1 Compare Bynkersh. De For. L^. 11, and 18, and Wheaton's Hist p. 234. ^ 
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duties. His sovereign had a right (§ 90) to refuse to recognise 
Jiini in that relation to another sovereign : in so recognising him 
he gives up jurisdiction over him for the time being. ^ 

Opinions have been divided in regard to an ambassador's 
exemption from civil jurisdiction. Enbire exemp- (6)andfromciva 
tion in this respect cannot be argued from the nature J^irfsdiction. 
of his ftinctions, and yet everywhere this exemption is allowed, 
far as it can be derived from the notion of exterritoriality. 
A-t the least, according to Heffter, no step can be taken towards 
&n ambassador which cannot be taken towards an absent stranger. 
No measures involving force can be used against his persoD or 
the effects which he has with him. 

Hence the private person to whom an ambassador owes 
money has no remedy against him except through his sovereign, 
or by suit in the ambassador's native courts after his retui*n 
home. Such, at least, is the understanding and practice in most 
countries. Prussia appears to claim somewhat more of juris- 
diction.^ In a case, the discussion of which is given at great 
length by Dr. Wheaton, the owner of a house at Berlin, rented 
to the American ambassador, claimed under the Prussian civil code 
to detain the minister's goods found there at the expiration of 
the lease, on the ground that damages were due for injuries 
done to the house during his occupation of it. The government 
of Prussia sustained the claimant, but the discussion show^ that 
while a pledge given by an ambassador for the security of a debt 
could have been detained by the lender, the goods in the house 
could not be kept from their owner without a violation of inter-, 
national law. The laws of the United States, accordingly, ' in- 
clude distress for rent among other legal remedies which are 
denied to the creditors of a foreign minister.' 

An ambassador is bound to observe the police laws in regard 
to public security and order within and without his hotel, but 
cannot be called to account for transgression of them, any more 
than for his pecuniary obligations. 

One or two exceptions to this exemption are laid down by the 
writers beside that derived from the ambassador's acting in a 
capacity other than his oflB.cial one, which we shall consider by 
itself. (§ 92 e.) 

They are, (1.) when he is the subject of the state where he 
acts ; (2.) when he is in its service ; (3.) when he voluntarily 
recognises the jurisdiction of the courts by appearing before them 

1 So substantiallj' Wheaton, El. iii. 1, § 16. Heffter 8ays the right of punish- 
ing is scarcely taken away from such an ambassador's sovereign, § 214. Bynkersh. 
u. 8., holds the same opinion : * subditos nostros, quamvis alterios Principis legatio- 
nem acceperint, subditos nostros esse non desinere.' So others. 
' 3 Compare Wheaton, EL iii. 1, § 17, 274-287, and Yerg^ on De Martens, § 216. 
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as a plaintiff, and thas submitting himself to the defendant's 
court. ^ 

§92 6. 

B. The immunity from local jurisdiction granted to a foreign 
Immunity of am- minister extends to his hotel and goods. His house 
bassador's hotel ig a sauctuarj, except in case of gross crime, for 

goo . himself and his retinue; and that whether it belongs 

to his own government, or is hired, or is given to him for his use 
by the state to which he is sent. ^ His goods also, or all that is 
necessary for the comfort of himself and his family, together with 
his equipage, enjoy the same exemption. His papers relating to 
the business of his embassy are inviolate. These exemptions are 
plainly as essential for the discharge of his duties in his office, as 
is his personal exemption from foreign jurisdiction. 

It is to be observed, however, that if he chance to possess 
real property in the foreign country, or personal property, aside 
from that which pertains to him as an ambassador (§ 92 e), it is 
subject to the local laws. 

His privileges do not include the right of asylum for persons 
His hotel no asy- outside of his household. If the fiction of exterri- 
lum for criminals, tonality explained the privileges of ambassadors, the 
right of asylum would be fairly deducible from it, and a criminal 
taking refuge in such a sanctuary would be given up, if at all, 
by a process of extradition. But it so happens that the house of 
an ambassador has ceased to be an asylum, since the notion of 
exterritoriality has been most current. The right was attached 
in the middle ages to many religious places, and was conceded 
after this analogy, on account of their sacredness, in some coun- 
tries, to the hotels of ambassadors ; but the usage, if we are not 
deceived, was never general throughout Europe, and even where 
it obtained, as in Bome and Madrid, was sometimes opposed and 
violated by the government. Similar to this right, if not an ex- 
tension of it, was the freedom or privilege (jvs quarteriorum) of 
the quarter of the city where the ambassador resided, and which 
was indicated by the arms of his sovereign. This right (or 
wrong rather) prevailed in a number of places, as at Venice, 

1 Compare De Martens, § 216 ; Wheaton, El. ill. 1, § 15. Bynkersh. De For. Leg. 
16. It does not appear that the ambassador has a right to do this without leave of 
his own government, for it may prevent the due exercise of his functions. 

2 Sometimes extraordinary ambassadors have quarters provided for them by the 
state to which they are Sent, their stay being ordinarily short. In 1814, Austria and 
England purchased houses for their foreign ministers in Paris, and in 1817, Prussia 
in Paris and Petersburg. BJUber, § 192, note. Houses for the reception of foreign 
ambassadors were in use in the empire of Charlemagne. A capitulary of a.d. 850 
(Perz, iii. 407) speaks of publicae domus, in singulis civitatibus — antiquitus con- 
struct«B, nostris usibus et extemarum gentium legationibus satis congruae. The 
Romans also sometimes entertained foreign legates in public villas outside of the 
walls at the public charge. 
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Rome, Madrid, and dunng the meetings for the choice and coro- 
nation of an emperor, at Frankfort-on-+he-Main. At Rome, in the 
sixteenth and seventeenth centuries, the harbouring of criminals, 
under plea of exercising this right, gave occasion to more than 
one dispute between the Papal and the French governments. 

It is now admitted that if a transgressor, not of the ambas- 
sador's train, takes refuge in his premises, he can be demanded 
by the local authorities, and, if not delivered up, can be searched 
for and seized within the hotel, for which purpose such force, in 
breaking doors open and the like, maj be used as is necessary 
for his apprehension. For as Bynkershoek (* De For. Leg.' § 21) 
asks, ' legati, ut latrones recipiant, mittuntur ? vel, sine reoep- 
tione commode legationi vacare non possunt ?* 

It is also a freedom commojily allowed to ambassadors, but 
rather by national comity than as a fair deduction Freedom from 
from theory, that the personal effects of an ambas- imposts, &a 
sador are exempt from taxation, and that duties are remitted on 
articles from abroad which he needs for himself and his family. 
His importations, however, before they reach his hotel, are liable 
to the search of custom-house officers, and if he has sent for 
contraband goods, they may be confiscated. As for the rest, he 
is obliged to pay taxes (even on his hotel, if it belongs to him or 
to his government), tolls and postages, but is exempt from the 
quartering of troops. ^ (Note 5.) 

§ 92 c. 

0. The liberty of worship in a foreign land is now conceded 
by the law and usage of Christian nations to ambas- ^mijaggador's 
sadors of every rank, even when their religion or Uberty of wor- 
sect is not tolerated by the laws of the land. This ^^*^' 
liberty might be deduced from the rule of exterritoriality, as in 
the parallel case of a ship of war in a foreign port, or still better 
from the consideration that, religion being a prime necessity of 
man's nature, an earnest nation could have no diplomatic inter- 
course with another nation, within whose territory its religion 
was prohibited But the argument which would support this 
liberty of worship by natural justice and the rights of conscience, 
has here no application, since a great part of the nations of 
Christendom have always assumed the right of allowing or pro- 
hibiting outward worship at their pleasure. 

This freedom of worship extends to the household of the 
ambassador, and sometimes, by comity or connivance, if not by 
treaty, to his countrymen who may be residing at the same 
capital. It is not limited by his presence, but when he is on a 
journey, or during the intervals between two legations, it may 

1 De Martens, §§ 227-229 ; Wheaton's El. ui. 1, § 18. 



108 THE FOBMS AND THB % 92 d 

still be kept np. But his houseliold, and even his wife, it is 
held, if of another religion than his own, have no separate right 
of worship. It is held, also, that if there be religions rites 
publicly allowed, of the same sect to which the ambassador be- 
longs and where he is residing, he may be forbidden to have a 
chapel and services of his own, which now are no longer neces- 
sary. Thus, when the Emperor Joseph II. granted toleration 
at Vienna to the adherents of the Augsburg confession, it was 
declared that domestic worship at the hotel of Lutheran ambas- 
sadors would no more be permitted. But in Constantinople, 
where the Greek church is tolerated, as the Czar does not own 
the authority of the patriarch there, his minister has a special 
place of worship. 

This worship may be such in the fullest sense, that is, there 
may be a chaplain or chaplains and whatever other persons are 
necessary for the services of religion, due administration of the 
sacraments, and the like. But it must be strictly house- worship, 
in a room fit for the purpose, yet without bell, organ, or other 
sign, indicating to passengers in the street that a chapel is near 
by. And it is held that natives of the country cannot, without 
leave from the government, partake in the services ; nor has the 
chaplain a right to appear abroad in his canonicals. A French 
ambassador at Stockholm, Chanut, claimed the right of admit- 
ting Swedes to his Catholic chapel, at services not tolerated in 
the country, which amounted to a claim of power to suspend the 
laws. When, in 1661, the Dutch imprisoned the French ambas- 
sador's chaplain for performing mass, their reason was that the 
ambassador had left the country. Most preposterous was the 
claim of Philip II. of Spain that the trains of ambassadors at 
Madrid should go to mass. 

It is held that the ambassa*dor may not set up worship as his 
own affair, but by leave of his government. Where freedom of 
worship, as with us, is unlimited, all these restrictions are in- 
applicable, unless imposed by way of reciprocity ; and the neces- 
sity for separate worship in general ceases. Treaty sometimes 
gives greater liberty than is here laid down.^ 

§ y2 d. 

D. The same exemption from local jurisdiction, which the 
PrivUeges of his ambassador himself enjoys, is granted by the law 
family and tarain. of nations to his family and train, as to his chaplain, 
physician, private secretary and secretary of legation, and to his 
domestic servants. Dr. Wheaton remarks, in regard to the 
latter, that the laws and usages of most countries call upon 

1 Compare Klttber, § 215 ; Heffler, § 213 ; De Martens, §§ 222-226. 
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ambassadors to furnish official lists of their servants, that they 
may be entitled to their exemption.^ The secretaries are peculiarly 
protected, as being necessary to carry on the business of the em- 
bassy ; and above all, the secretary of legation, as a responsible 
person entrusted by the ambassador's government with more 
or less of his power during his absence or at his death, and by 
virtue of his appointment a public officer. 

The reasons for this exemption in the case of servants, es- 
pecially of natives of the country whom the foreign minister 
hires, are of little cogency, since others could be speedily found 
to take their places; but the exemption is well established. 
Should it, however, appear that a criminal was taken into an 
ambassador's service in order to protect him, it is doubtful 
whether this would be endured — at least it would be a ground 
of complaint against the employer ; and if any of his servants 
while in his employment carries on a traffic in which he incurs 
debts, such person loses his privileges ; he is considered to sus- 
tain two characters, one of which will not shield him from the 
consequences of acts done in the other.^ An ambassador may 
also give up his control over domestics hired within the foreign 
country, but perhaps cannot do this in regard to those whom 
he has brought with him.^ At several congresses, as at Miin- 
ster and Nymwegen, the assembled envoys, in order to check the 
riotous conduct of their herd of domestics, gave the police over 
them into the hands of the magistrates of the town. 

E. From the rule of exterritoriality strictly carried out, and 
from the necessity of some government over an . », ^ . 
ambassador's train, it might be argued that jurisdic- power over Ws 
tion over them, criminal as well as civil, ought to ^*®* 
be lodged in him. If, however, such power pertained to him, it 
could only be by the laws of his own country. But then a 
foreign government cannot be expected to permit a stranger to 
perform the highest acts of criminal justice within its territory, 
unless it be for the purpose of carrying out military law on a 
vessel of war, or in an army passing through the land. Hence 
the jurisdiction of ambassadors in modern times over their trains 
is actually confined to subordinate measures. In criminal cases 
a follower of his, committing a crime outside of the hotel, is 
delivered up to him ; he gathers and prepares the evidence, and 

1 This had become obsolete for a while before B\iikershoek wrote his work De 
Foro Legatoram. In chap. 16 he says, * optimo exemplo in quibusdam aulis olim re- 
ceptum fuit, ut legatus teneretur exhibere nomenclatuiam comitnm suorum, sed pes- 
simo exemplo id nunc ubique gentium negligitur.' 

* * Bynkershoek asks whether those who follow in an amba88ador*s train, * unice 
ut lucro suo consulant, institores forte et mercatores,' are his companions, and decides 
in the negative. De For. Leg. § 15, ad calc. 

8 Heffter, § 221 j Vattel, iv. 9, § 124. 



110 THE FOBMS AND THE §92<; 

sends the accused home for trial. He exercises voluntary juris- 
diction, as far as his suite, and, if permitted by the foreign and 
his own country, as far as his countrymen sojourning near him 
are concerned, in receiving and legalising testaments, authen- 
ticating contracts, afiBxing his seal, and the like.^ ' But the 
right of contentio'tjut jurisdiction,* says Heffter, is 'nowhere, 
within my knowledge, conceded to ambassadors at Christian 
courts, even for the purpose of their suite ; but they here simply 
execute requisitions directed to them, especially in regard to the 
hearing of witnesses, and all this according to the laws of their 
own country.' 

When a crime is committed by a native servant belonging to 
the foreign minister's household, or when persons attached to the 
trains of two ambassadors breaJc the public peace by quarrels, 
the only convenient way of proceeding is to deliver them over 
to the courts of the country to be tried. 

Formerly ambassadors sometimes exercised the power of 
blood over their retinue. The most noted case of this kind 
occurred at London in 1603, when Sully, then Marquis of Rosny, 
was ambassador there. One of his people having killed an Eng- 
lishman with whom he had a quarrel at a brothel. Sully as- 
sembled a council or jury of Frenchmen, condemned the man 
to death, and delivered him up to the English authorities for exe- 
cution. He was pardoned by James I., whereupon the French 
claimed that, as he was judged by his own tribunal, the pardon 
was unauthorised. ^ 

§92e. 

An ambassador can claim exemption only for the property 
Limits of the which he holds in the foreign country as an ofl&cial 
privileges of an person. If he has another character, as that of a 
ambassador. merchant or trustee, his property so held is subject 
to the laws of the land. Formerly it was not uncommon for 
merchants to represent the minor princes of Europe at the 
smaller courts. Bynkershoek says that in his time they made 
great gains by importing goods free of duty, on the pretence that 
these were necessary for their own use, and then selling them. 
But to appoint merchants as ministers in countries where they 
do business is believed to have become almost obsolete, and this 
source of gain is cut off by better regulations. (§ 92 6.) 

There is now a very general uniformity both of opinion and 
Ambassadors practice, that ambassadors committing grave crimes, 
committing whether against the state or against moral order, 
^ ^ must be remanded home to their sovereign for judg- 

ment, and that only self-defence will allow the killing of such a 

1 Heffler, § 216. a Ward, ii. 62 7 . 
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functionary. But neither opinion nor practice was so uniform 
two centuries and more ago, especially in England. The case of 
Leslie, bishop of Ross, to which we have already referred, far- 
nishes us with the opinion of English lawyers on the question 
whether an ambassador, cognisant of and privy to a treason, is 
punishable by the prince in whose realm and against whom the 
treason is committed. The answer was, — * We do think that an 
ambassador, aiding and comforting any traitor in his treason to- 
ward the prince with whom he pretendeth to be ambassador in 
his realm, knowing the same treason, is punishable by the same 
prince against whom such treason is committed.* Leslie stoutly 
protested against all right of jurisdiction over him, and was not 
tried, but was detained for some time in prison and then banished 
the kingdom. A few years afterwards a contrary opinion was 
given by men better informed in the law of nations, Albericus 
Gentilis and Francis Hotman, in the case of Mendoza, the Spanish 
minister in England, who had plotted to bring in foreign soldiers 
and dethrone Elizabeth : they decided that an ambassador who 
had even been concerned in a conspiracy could not be put to 
death, but must be remanded to his prince for punishment. And 
a little after, in the reign of James I., when the Spanish ambas- 
sadors charged the Duke of Buckingham with a conspiracy 
against the king, which was regarded as false and libellous. Sir 
Robert Cotton, being consulted whether any proceedings coxdd 
be instituted against them, maintained that an ambassador, as 
representing the person of a sovereign prince, is * exempt from 
regal trial : that all actions of one so qualified are made the act 
of his master until he disavow them : and that the injuries of one 
absolute prince to another are factum liostilitatis, not treason.' 
And he proposed ' that a formal complaint against the ambas- 
sador should be sent to the King of Spain requiring such justice 
to be done upon him as by leagues of amity and the law of nations 
is usual, which if he refused, it would be a dissolution of amity, and 
equivalent to a declaration of war.' And yet, at the same time 
when such doctrine, now universally regarded as sound, was 
taught. Coke thinks that ' if an ambassador commits a crime 
which is not merely a malum, prohibitum by act of parliament, 
private law, or custom of the realm, but contra jus gentium, as 
treason, felony, adultery, he loses privilege, and may be punished 
in England like any other alien.' This opinion had weight with 
succeeding lawyers. Foster presents a view somewhat similar to 
this, namely, that although ambassadors owe no allegiance to the 
sovereign of the country, they are members of society, and there- 
fore bound by the eternal universal law which keeps all civil 
societies together ; and hence may be brought to justice like 
other offenders, if they commit those enormous offences, which are 
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against the light of nature and the well-being of all society. And 
Sir Matthew Hale expresses the opinion that if the ambassador 
or his associates commit any capital offence, save treason, as rape, 
murder, or theffc, they may be proceeded against by indictment 
in the ordinary coarse of justice, like other aliens. 

The case which seems to have led him to this opinion was 
the noted one of Sa, althongh it applied only to the companions 
of ambassadors. Sa, in 1653, during the commonwealth, being 
the brother of the Portuguese ambassador and one of his train, 
fell into a quarrel with one Gerrard, and wounded him, but he 
was saved from death by the interference of another gentlenian 
standing by. Thereupon, with other Portuguese, fifty in num- 
ber, Sa came on the next night to the same place, and with his 
associates killed one person and wounded many. The ambas- 
sador was required to deliver up the delinquents, and Cromwell 
resolved that Sa should be tried by the law of the land. The 
case was referred to a special court of men learned in the law, 
who decided that he could be indicted. He was tried before a 
jury, found guilty, and suffered death. It seems, from a state- 
ment of the case, that if he had been an ambassador, his privilege 
would have protected him, but a distinction was made between 
the principal and the members of his train. 

The law of England afforded no sufficient protection to am- 
bassadors until 1708, when, on the occasion of the arrest for debt 
and the ill-usage of the Russian minister, a very severe law was 
enacted, by which it rested with the chancellor and chief justices, 
or any two of them, to inflict such punishment as they should 
think fit on the person whom they should find guilty of bringing 
a suit against a minister or his servants. 

A little after this, in 1717, Gyllenborg, the Swedish ambas- 
sador in . England, was engaged in a conspiracy to invade the 
country and dethrone the first George. He was arrested, his des- 
patches seized, and his cabinet broken open. The case so far 
was like many acts of violent infraction of international law, and 
deserves to be mentioned only because the secretaries of state 
maintained, by way of apology to the other ministers resident in 
London, that the measure was necessary for the peace of the 
kingdom.^ Extreme necessity would be a good plea even for 
killing an ambassador, as Bynkershoek says at the end of his 
work * De Foro Legatorum,' but the question in such cases is, could 

1 One of the most atrocious violations 'of international law on record was the 
murder of two French ministers. Bonnier and Roberjot, on their way home from the 
congress of Rastadt in April 1797, by Austrian hussars. This seems to have been 
a piece of villany on the part of an Austrian minister of state— carried further by 
the soldiers than was intended— for the purpose of getting possession of valuable 
papers. 
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not simple sending home, forcible expulsion, if necessary, answer 
every purpose.^ 

§93. 

Bynkersboek lays it down *non valere jns legationis nisi 
inter utrumque Principem, qui mittit legates et ad Relations of an 
que'm missi sunt; CBBtera [legates] privates esse.* ambassador to a 
Grotius bad already taugbt tbe same tbing, and power. 

nearly all modem writers concur in tbis opinion. Vattel, bow- 
ever (iv. 7, § 84), maintains tbat innocent transit througb a tbird 
country may not be refiised to an ambassador, unless suspected 
of sinister designs on bis way ; tbat to insult bim is to insult bis 
master and tbe wbole nation to wbicb be belongs ; and tbat to 
injure bim is picking a quarrel witb all nations * wbo are con- 
cerned to maintain as sacred tbe rigbt and means of communicat- 
ing together and treating of tbeir affairs.' There is so much 
truth in this, that an injury done to an ambassador, on bis way 
through a land where bis countrymen enjoy protection, is a far 
greater crime than one done to a private man, and tbat all comity 
and hospitality ought to be shown to bim. But his status is not 
tbe same as in the land to wbicb be is accredited. " Tbe exterri- 
torial immunities avail only there, and inviolabiUty elsewhere is 
of a qualified kind. Hence (1.) a state may refuse transit to a 
foreign minister ; (2.) be and bis goods may be liable to seizure ; 
(3.) if be enters a territory where he is an enemy, or is bound to 
one which is hostile to that through which he is passing, he may 
be seized and impeded from pursuing his journey ; and all this 
without offence against international law. And yet it appears 
to be desirable, both on the ground of the general good and on 
the score of justice, that ambassadors should everywhere be safe 
at least from violence and fix)m arrest. 

Quite a number of examples might be cited, where the rights 
of legation have been treated as of no account by tbird powers 
and by enemies. The noted case mentioned by Thucydides (ii. 
67), in which the Athenians caught in Thrace and killed envoys 
from the Peloponnesians, on their way to Persia, where they 
hoped to bring the great king into their alliance against Athens, 
might have been an act of cruelty, but was not agiinst the 
modem jtis inter gentes. Similar to this was the case of Rin9on 
and Fregoze, envoys of Francis I. of France, passing througb 

1 This sub-section is principally drawn from Ward's History, ii. 292-330. For 
the law of 7 Anne, c. 12, referred to, see Kent, i. 183, Lect. ix. Coke, 4th Instit. 153, 
Foster's Crown Law, 188, Hale's Pleas of the Crown ; and the passages referred to 
in the text are cited by Ward. Compare also Bynkersh. De For. Leg. 18, who, after 
citing the few examples to be found of regular legal pimishments of foreign ministers, 
says, * novi SBvi exempla de legatis qui varie ddiquerant non punitis tot ubique in 
annalibus occur runt, nt ipsa copia laboremus.' 

I 
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the duchy of Milan, the one on his way tiO Venice, the other 
to the Porte. This was then hostile territory, and they were 
seized and killed seemingly by the procurement of the governor 
of Milan, the Emperor Charles V. showing indifference to the 
crime. * Alia qusestio,' says Bynkersh. (u. s.), speaking of this 
affair, * de jure legationis, alia de jure honestatis.' Refusals of 
passports, detentions and expulsions from the country, have been 
not uncommon. Thus in 1572, when all Frenchmen in Eng- 
land found without a passport were ordered to be arrested, Du 
Croc, the French minister to Scotland, on his way thither, shared 
their fate, at which, when the French court complained. Secretary 
Walsingham averred that he was justly detained for want of a 
passport. In the same century, a Turkish ambassador was 
arrested on his way through Venice to France, and when the 
French resident there claimed his liberation, the republic an- 
swered that a sovereign poweY is not bound to recognise; the 
function of a public minister, unless his credentials are addressed 
to itself When, in 1673, the Duke of Anjou, afterwards Henry 
m. of France, was elected King of Poland, the ambassadors who 
were on their way to announce his election were refused a pass- 
port in Saxony, and detained by the Elector. In 1744, Marshal 
Belleisle, while passing through Hanover in the capacity of an 
ambassador, was seized by the English, then at war with France, 
and carried as a prisoner to England. And in 1763, Count War- 
tensleben, minister of the states-general to a part of the German 
powers, was arrested at Cassel as executor of a will. But there 
is no right whatever of seizing an enemy's ambassador on neutral 
soil or a neutral vessel. (Compare §§ 163, 184.) 

§94. 

The rank of an ambassador has nothing to do with the trans- 
Rank of ambas- action of affairs — except so far as the capacity to 
sadors. represent their sovereign may be restricted to those 

of one class — ^but only to the ceremonial of courts. Formerly 
there was but one class of foreign ministers, or at most two — 
ambassadors and agents — known to Europe, but since the begin- 
ning of the eighteenth century there Imve been three grades. 
Moreover, sometimes extraordinary have claimed precedence over 
ordinary ministers of the same class. The quarrels of ambassa- 
dors about rank led to a regulation in the protocol of the pleni- 
potentiaries of the eight principal powers concerned in the con- 
gress of Vienna, dated March 19, 1815, which is to the following 
effect : — 

To prevent the embarrassments which have often occurred and which 
may yet arise from the claims to precedence between different diplomatic 
agents, the plenipotentiaries of the powers signing the treaty of Paris have 
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agreed to the following articles ; and they feel it their duty to ask those 
of other crowned heads to adopt the same regulation : — 

Abt. I. Diplomatic employes are divided into three classes : 
That of ambassadors, legates, or nuncios. 
That of envoys, ministers, or others accredited to sovereigns. 
That of charges d'affaires accredited to ministers charged with 
foreign affairs. 

Art. II. Ambassadors, legates, or nuncios alone have the represen- 
tative character. 

Art. III. Diplomatic employes on an extraordinary mission have not 
for that reason any superiority of rank 

Art. IV. Diplomatic employes shall take rank among themselves in 
each class according to the date of the official notification of their arrival. 

The present rule shall bring with it no innovation in regard to the re- 
presentatives of the Pope. 

Art. V. There shall be in each state a uniform mode determined upon- 
for the reception of the diplomatic employ^ of each class. 

Art. VI. The ties of relationship or of family alliance between courts 
give no rank to their diplomatic employes. The same is true of political 
ties. 

Art. VII. In the acts or treaties between several powers which admit 
of the aUematy the lot shall decide between the ministers as to the order 
to be followed in signatures.' * 

In the protocol of the congress of Aix-la-Chapelle, dated 
November 21, 1818, a new class of ministers was constituted by 
the plenipotentiaries of the five great powers. They say — 

' To avoid the disagreeable discussions which may arise in the 
future on a point of diplomatic etiquette, which the rule annexed 
to the races of Vienna, by which questions of rank were regulated, 
does not seem to have provided for, it is decided between the five 
courts that residerd ministers accredited near them shall form, in 
respect to their rank, an intermediate class between ministers of 
the second order and charges d'affaires.* 

According "to these rules, on which the present practice every- 
where is based, there are four classes of diplomatic agents. To 
the first belong ambassadors of temporal powers, together with 
legates a or de latere and nuncios of the Pope.* To the second all 

^ By the alternat is intended the practice, siMnetimes adopted in signing conven- 
tions, of alternating in the order of priority of signature, according to some fixed 
rule, so as to cut off questions of rank. Thelot has also been used. Compare Kliiber, 
§§ 104-106. 

3 There is no distinction between legates a and legates de latere. These are car- 
dinals, nuncios are not. Internuncios form an inferior grade of papal diplomats, be^ 
longing to the second or third class. From early times the bishop of Rome had 
vicars, delegates, or legates, in the countries of £urope,who had oversight of religious 
affairs and some delegated jurisdiction. Legates for some time hi^ a permanent 
ofSce, which might be attached to a particular bishopric. Only in modem days 
have these representatives of the Pope become assimilated to the envoys from tem- 
poral powers. In France, by the concordat of 1801, all intermeddling with the affairs 
of the Galilean church was prohibited to them, by whatever name they weuiL 

i2 



116 THE FOBHS AND THE § 94 

diplomatic employes accredited to sovereigns, whether called 
envoys, ministers, ministers plenipotentiary, or internuncios. To 
the third, resident ministers accredited to sovereigns. To the 
fourth, charges d'affaires accredited to ministers of foreign affairs, 
with whom would be reckoned consuls invested with diplomatic 
functions.' 

In regard to the rank of the minister who shall represent a 
state at a particular court, the general rule is that one of such 
rank and title is sent, as has been usually received from the other 
party ; and that the sovereigns having a royal title neither send 
ministers of the first rank, nor receive them from inferior 
powers.* 

In regard to diplomatic etiquette, Dr. Wheaton observes that 
while it is in great part a code of manners, and not of laws, there 
are certain rules, the breach of which may hinder the perform- 
ance of more serious duties. Such is the rule requiring a recipro- 
cation of diplomatic visits between ministers resident at the same 
court. 

As for the ceremonial of courts, an ambassador is to regard 
himself the representative of national politeness and goodwill, 
but to submit to no ceremony abroad which would be accounted 
degrading at home ; for nothing can be demanded of him incon- 
sistent with the honour of his country. A question somewhat 
agitated among us, who have no distinct costume for the chief 
magistrate or for those who wait on him, is — ^In what costume 
should our diplomatic agents appear at foreign courts ? In none 
other, it may be answered, than such as is appropriate when we 
pay our respects to the President of the United States, unless 
another is expressly prescribed. The rule is to emanate from 
home, and not from abroad ; and no rule, it is to be hoped, will 
ever be given out inconsistent with the severe simplicity of a 
nation without a court. 

An ambassador may be recalled, or sent home, or for some 
urgent reason declare his mission terminated, or it may expire 
hy its own limitation, or by the completion of a certain official 
work, or by the death of the sovereign sending the ambassador, 
or of fhe sovereign to whom he is sent, or yet again by a change 
in his diplomatic rank. When, for any cause not implying 
personal or national misunderstanding, his mission is termi- 
nated, a letter of recall is generally necessary, which he is to 
deliver up, and ask for an audience to take leave of the sove- 
reign or chief magistrate of the country where he has been re- 
siding. And again, when his rank has been changed without 

» Compare HeflFter, § 208, « Heffter, § 209 
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removal from his station, he presents a letter of recall and one of 
credence, as at first. ^ 

The inviolability of foreign ministers belongs also to heralds, 
bearers of flags of truce, <fec. (Compare § 134.) Couriers and 
bearers of despatches are privileged persons, as far as is neces- 
sary for their particular service. But agents attending to the 
private affairs of princes, and secret envoys, when not accredited, 
are not entitled to the privileges of ambassadors under the law 
of nations. 

§95. 

The commercial agents of a government, residing in foreign 
parts, and charged with the duty of promoting the 
commercial interests of the state, and especially of 
its individual citizens or subjects, are called consuls. These, 
under the regulations of some countries, are of different grades, 
being either consuls-general, consuls, or vice-consuls, from whom 
consular agents differ little. The consular ofl&ce, also, may have 
a connection with that of diplomatic agents. (§ 94.) 

Nothing exactly like the office of consuls was known to the 
ancients. The nearest resemblance to it was borne origin of the oon- 
by the proxeni of Greece, who, as their name im- ^^^^ o^^- 
plies, stood in the relation of hospitality to a public body or 
state, and, like other hosts and guests, might hand down the 
office in their family. Their chief duties were to entertain and 
honour the ambassadors of the foreign state within the country 
where they resided, to help in distress its private citizens doing 
business there, and perhaps to represent them in commercial 
suits.* 

The consuls of the middle ages, so far as they resembled 
modem consuls, seem to have been of two kinds : first, a col- 
lege of judges or arbitrators, whose functions were exercised 
within the city or state which appointed them, and secondly, 
those who were chosen to settle disputes among the merchants 
of their town who resided in a foreign town or district. As for 
the first class, it was not strange that merchants, who formed 
guilds by themselves, should have magistrates of their own ; and 
the name given to them, consuls of the merchants, or of the sea, 
was borrowed from one of the prevailing names of the head of- 
ficers of many Italian cities.^ As for the second, it can be traced 

1 For all the details of an ambassador's duty the Guide Diplomatique of Ch. de 
Martens (4th edition), Paris, 1851, is probably the best book. The second volume 
is a Kind of complete letter-writer, useful, no doubt, to raw hands. But unfortu- 
nately' the book is in French, and, so far as I know, has not been translated into 
English. Would it not be a good work to set up a French school at Washington for 
members of congress expecting to go on missions ? 

* Compare SchSmann, Griech. Alterth. ii. 22. 

^ Compare Hegel, Gesch. d. St&dteyerfass. von Italien, ii. 205, et seq. 
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back to the twelfth centmy. In 1190, a charter of King Guy, of 
Jerusalem, grants the privilege to the merchants of Marseilles of 
appointing consuls of their own at Acco (St. Jean d'Acre), and 
in 1268, King Jacob of Arragon (Jayme 1. 1213-1276), gives to 
merchants of Barcelona the same privilege for parts beyond the 
sea under his sway. A charter of 1328 calls them, in the Pro- 
ven9al dialect, *regens dels mercadiers que van per mar."^ Such 
consuls were either resident, as those of the large trading cities 
of the Mediterranean, or temporary during the stay abroad of 
merchants setting sail in a vessel together. From a statute of 
Marseilles of 1263-65, in Pardessus (* Lois Maritimes,' iv. 256), 
we learn that the appointment of consuls for foreign parts was 
there entrusted to the rector of the town with the syndics and 
guardians of the treasury ; that such consuls, under advice of 
their council, had the power of imposing fines and of banishing 
— subject, however, to the review of the home government on 
complaint of the aggrieved person; that if no consuls should 
have been appointed for any place where ten or more Marseilles 
merchants were residing, these of themselves might make choice 
of one, until the office could be filled ; that the consul refusing 
to serve was finable ; and that no man enjoying special privileges 
in the place, and no one but a wholesale dealer, could hold the 
office. The consul, if parties are willing to submit their differ- 
ences to him, is directed to call in two assistants. The fines 
which he may exact from parties whose differences he hap settled 
are to go, half to him and half to the treasury at Marseilles. Im- 
portant information in regard to this office is also given by the 
statutes of Ancona of the year 1397.^ 

§96. 

The functions of modem consuls are determined by special 
Functions and treaties and by the laws of their own land. Among 
duties of consuls, their usual dutios in Christian lands, besides those 
of general watchfulness over the commercial interests of their 
nation, and of aid to their countrymen in securing their com- 
mercial rights, may be enumerated the duties — 

Of legalising by their seal, for use within their own country, 
acts of judicial or other functionaries, and of authenticating mar- 
riages, births, and deaths among their countrymen, within their 
consulates. 

Of receiving the protests of masters of vessels, of granting 
passports, and of acting as depositaries of sundry ships' papers. 

Of reclaiming deserters from vessels, providing for destitute 
sailors, and discharging such as have been cruelly treated. 

Of acting on behalf of the owners of stranded vessels, and of 

^ Du Cange, voce Consul. Compare Leonhardi, in Ersch u. Gruber's Encyclop. 
voce Consulat. ^ See Pardessus, u. s. v. 108, 116, et seq. * 
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administering on the personal property left within their consu- 
lates bj deceased persons, where no legal representative is at 
hand, and where law or treaty permits. 

Our laws require masters of vessels, on entering a port for 
traffic, to lodge with the consul their registers, sea-letters, and 
passports ; and make it a consul's duty to send destitute seamen 
home at the public expense. 

In general, throughout Christian lands, the principle of the 
control of the laws and courts over foreigners, with , • ^i^*; # 

., .. J* i. ' • -1 J • XL n Jurisdiction of 

the exemption ot certain privileged persons, is rally consuls in and out 
established. But as Christian states were reluctant ^' Christendom. 
to expose their subjects to the operation of outlandish law and 
judgments, they have secured extensively by treaty to their con- 
suls, in Mohammedan and other non-Christian lands, the function 
of judging in civil and even in criminal cases, where their own 
countrymen are concerned. In sach cases, according to the laws 
of France,^ the consul is assisted by two French residents. * The 
Frank quarter of Smyrna is under the jurisdiction of European 
consuls, and all matters touchiog the rights of foreign residents 
fall under the exclusive cognisance of the respective consuls.' 
By our treaty of 1833 with the Sultan of Muscat,, our consuls 
there are exclusive judges of all disputes between American 
citizens ; and by our treaty with China in 1844 American citizens 
committing crimes in China are subject to be tried and punished 
only by the consul, or other public functionary, empowered so to 
act by our laws. Disputes, also, between citizens of the United 
States, or between them and other foreign residents, are not to be 
tried by the laws and courts of China, but in the former case come 
before our authorities, and in the other are to be regulated by 
treaties with the respective governments to which the other par- 
ties at law are subject. Similar arrangements have recently been 
made with Japan.^ (§ 65.) 

Consuls, on exhibiting proof of their appointment, receive an 
exequatur^ or permission to discharge their functions privUeges and 
within the limits described, which permission can be status of consuls. 
withdrawn for any misconduct. They have, during their term of 
office, according to the prevailing opinion, no special privileges 
beyond other foreigners, and are thus subject to the laws, both 
civil and criminal, of the country where they reside. They enjoy 
no inviolability of person, nor any immunity from jurisdiction, 
unless it be given to them by special treaty. HefFter, however 
(§ 244), makes the safe statement that they possess ' that in- 
violability of person which renders it possible for them to perform 
their consular duties without personal hindrance.' Yattel (ii. 2, 
§ 34) goes still farther. A sovereign, says he, by receiving the 

1 Pardessus, Droit Commercial, vi. 294, et seq. 

^ Compare Kent, i. 45, Lect ii. ; Wheaton, £L ii. 2, § 11. 
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consul, * tacitly engages to allow him all the liberty and safety 
necessary in the proper discharge of his functions.' His functions 
require that he be ' independent of the ordinary criminal justice 
of the place where he resides/ and * if he commit any crime, he 
is, from the respect due to his master, to be sent home.' But the 
best authorities agree that it is at the option of a sovereign, 
whether the consul shall have the benefit of such comity or not, * 
and it seems inconsistent with modem ideas of the territorial 
jurisdiction of the sovereign, that a man who is very generally a 
merchant should be exempt from the law which applies to people 
of his class about him. Chancellor Kent cites Warden, as pro- 
ducing authorities to show that in France * a consul cannot be 
prosecuted without the previous consent of his government ; ' but 
Foelix «ets the matter in the following light : * that by a conven- 
tion of France with Spain in 1769, the consuls of the latter, 
being Spanish subjects, obtained immunity fix)m arrest, excepting 
for atrocious crime and for commercial obligations. This covered 
* only debts and other civil cases not implying crime or almost 
crime, and not growing out of their mercantile character.' Since 
that time all other nations, with whom France has stipulated that 
their consuls shall be placed on the footing of the most favoured 
nation, may claim the same immunity, * but with this exception, 
consuls, being foreign subjects, are to be treated in France like 
all other members of the same nation.' 

Although a consul has none of the privileges of an ambassador, 
yet an insult to his person, or an attack on his place of ofi&cial 
business involves more of insult to his country than similar treat- 
ment of an ordinary stranger could do. He has in fact some- 
thing of a representative character, and calls for the protection 
of his government in the exercise of his functions. 

Consuls in the Mohammedan countries, owing, perhaps, to the 
fact that formerly diplomatic intercourse passed to some extent 
through their hands, and to their ofl&cial character of protectors 
of their countrymen in those lands, have had nearly the same 
rights as ambassadors, including the right of worship, and in a 
degree that of asylum. 

By the practice of some nations, only a native can be em- 
whomaybeoon- ploycd to attend to the commercial interests of his 
*^^- country in foreign ports. The United States, how- 

ever, have hitherto freely employed foreigners in that capacity, 
especially in ports where our own commerce is small.^ 

^ Compare, among others, Bynkersh. De For. Leg. x. near the end. 

« Foelix, i. 406, § 221. 

5 For the laws of the United States relating to consuls, their privileges, duties, 
and rights of jurisdiction, and for the treaty stipulations concerning them, we refer 
to the Regulations prescribed for the use of the Consular Service of the United 
States, just published (1870) under the direction of the secretary of state. 
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CHAPTER V. 

OF THE EIGHT OF CONTRACT AND ESPECIALLY OF TREATIES. 

§ 97. 

A CONTRACT is One of the highest acts of human free-will : it is the 
will binding itself in regard to the future, and surren- r^ ««„i.,„„4. _ 

J... ^,,,,° ,. ' n - . ^ contract, es- 

denng its nght to change a certain expressed inten- pedaiiy between 
tion, so that it becomes morally and jurallj a wrong ^***®^* 
to act otherwise ; it is the act of two parties in which each or one 
of the two conveys power over himself to the other in consideration 
of something done or to be done by the other. The binding force 
of contracts is to be deduced from the freedom and foresight of 
man, which would have almost no sphere in society, or power of 
co-operation, unless trust could be excited. Trust lies at the 
basis of society ; society is essential for the development of the 
individual : the individual could not develop his free forethought 
tmless an acknowledged obligation made him sure in regard to 
the actions of others. That nations, as well as individuals, are 
bound by contract will not be doubted when we remember that 
they have the same properties of free-will and forecast ; that they 
could have no safe intercourse otherwise, and could scarcely be 
sure of any settled relations toward one another except a state 
of war, and that thus a state of society for which the portions of 
the world are destined would be impossible. We have already 
seen that without this power a positive law of nations could not 
exist, which needs for its establishment the consent of all who are 
bound by its provisions. National contracts are even more 
solemn and sacred than private ones, on account of the great 
interests involved, of the deliberateness with which the obliga- 
tions are assumed, of the permanence and generality of the ob- 
ligations — ^measured by the national life, and including thousands 
of particular cases — and of each nation's callings under God, to 
be a teacher of right to all within and without its borders. 

Contracts can be made by states with individuals or bodies of 
individuals, or with other states. Contracts between ^j^^^ ^^^^^ ^^^ 
states may be called conventions or treaties. Among states make con- 
the species of treaties, those which put an end to a '^ 
war and introduce a new state of intercourse, or treaties of 
peace, will be considered here only so far as they partake of the 
general character of treaties ; their relations to war will be con- 
sidered in the chapter devoted to that subject. 
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§ 98. 

Treaties, allowed under the law of nations, are unconstrained 
Lawful treaties, acts of independent powers, placing them under an 
what ? obligation to do something which is not wrong, or : 

1. Treaties can be made only by the constituted authorities of 
nations, or by persons specially deputed by them for that pur- 
pose. An unauthorised agreement, or a sponsio, like that of the 
consul Postumius at the Gaudine Forks, does not bind the sove- 
reign—it is held — ^for the engager had no power to convey rights 
belonging to another.' And yet it may be morally wrong for the 
sovereign to violate such an engagement of a subordinate ; for it 
might be an act of extreme necessity, to which the usual forms 
of governmental proceedings would not apply. Again, irom the 
nature of the case a iBa^tion, a province, or an integral part of a 
close confederation, has no treaty-making power ; although a loose 
confederation, like the Germanic, might exist, while conceding 
such a prerogative to its members. Individuals, or other depen- 
dent bodies, can make commercial arrangements with a foreign 
power, unless their laws forbid ; but the arrangements apply to 
a particular case, and obligate none else ; they are like any other 
private contracts ; nor has a government over such a contracting 
party anything to do in the premises, save to protect and, if ex- 
pedient, to procure it redress against injustice. Political engage- 
ments, or such as affect a body politic, can be made only by 
political powers. Only the actual sovereign, or power possessing 
the attributes of sovereignty at the time, can bind a nation by 
its engagements. 

§99. 

2. If the power of a sovereign or of a government is limited 
Treaties made by ^7 * ground-law, written or unwritten, a treaty can- 
a sovereign with not Override that constitution. No one can lawfully 
limited powers, ^xercisc power, which does not, of right, belong to 
him. Thus, under constitutional forms, where the treaty-making 
power is placed in particular hands, no others can exercise it, 
and where it is limited in extent, it cannot be lawfully exercised 
beyond that limitation. Where, however, an unlimited power of 
making treaties is given to a government, or to some department 
of it, the public domain and property may be alienated, or indi- 
vidual rights may be sacrificed for public purposes.^ And yet 
even the most absolute despot may make treaties, which neither 
his subjects nor third powers ought to regard as binding. Could 
the house of Romanoff, for instance, resign the throne of Russia 
to whom it pleased ? The true view here is, that the province 

1 Compare Vattd, book ii. §§ 208-212. » Kent, 1 166, 167. 
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of absolutism is not to dispose of the national life, but to main- 
tain it without those checks on the exercise of power which exist 
elsewhere. No power, however uncontrolled, was given to des- 
troy a nation, or can lawfully do so. 

An interesting inquiry here arises, whether the treaty-making 
power in a federative union, like the United States, can alienate the 
domain of one of the states without its consent. Our govern- 
ment, when the north-eastern boundary was in dispute, declared 
that it had no power to dispose of territory claimed by the state 
of Maine. * The better opinion would seem to be,' says Chan- 
cellor Kent, * that such a power of cession does reside exclusively 
in the treaty-making power under the constitution of the United 
States, although a sound discretion would forbid the exercise of 
it without the consent * of the interested state. But it might be 
asked whether the treaiy-making power is not necessarily limited 
by the existence of states, parties to the confederation, having 
control for most purposes over their own territory. Could the 
treaty-making power blot out the existence of a state which 
helped to create the union, by ceding away all its domain ? Such 
fearful power was ne^er lodged in the general government by 
the constitution, and could never be lawfully exercised in the 
ordinary contingencies of the confederation. Only in extreme 
cases, where the treaty-making power is called upon to accept the 
fact of conquest, or to save the whole body from ruin by surren- 
dering a part, could such an exercise of power be justified. (Com- 
pare §§ 52, 163.) 

§ 100. 

3. A treaty, in which the treaty-making power flagitiously 
sacrifices the interests of the nation which it re- Treaties obtained 
presents. Has no binding force. In this case the bfntoig^S^na- 
treacherous act of the government cannot be justly tion. 
regarded as the act of the nation, and the forms ought to give 
way to the realities of things. Moreover, the other party to the 
treaty ought not to draw advantage from the iniquity of an agent 
whom it has itself tempted. What, for example, was the cession 
worth which the King of Spain made of his rights to the crown 
to Bonaparte in 1807, and who could think himself bound by 
such an act, even if it lay within the competence of the sove- 
reign ? 

4. Treaties obtained by false representations, or by force, are 
not binding. The rule for nations here is the same Nor those ob- 
which in all law holds good for individuals. In the gStements orlby 
former case, the consideration which led to the mak- force. 

ing of the treaty did not exist, but a false statement was pur- 
posely made in order to bring about the contract. In the latter 
case, the engagement was not the &ee act of an independent wilL 
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Bnfc this rule will not invalidate a treaty, where one of the 
parties acts under a wrong judgment, or has a false impression 
for which the other is not responsible. For the consideration is 
not real objective good, but the expectation of good, which may 
not be realised. Having, tinder the sway of this expectation, 
influenced the conduct of the other party, he has brought himself 
under obligation. Thus, if a garrison capitulates under a mistake 
as to the force of the besieging army or the probability of relief, 
and discovers the mistake before the capitulation takes effect, 
this is still binding. Again, when we speak of force invalidating 
a treaty, we must intend unjust duress or violence practised on 
the sovereign or the treaty-making agent. A disadvantageous 
treaty made to prevent further conquest, or to release the sove- 
reign or others from lawful captivity, is as binding as any other ; 
for a fair advantage of war has been used to obtain terms which 
otherwise would not have been conceded. Thus, when Pope 
Paschal II. was taken prisoner in 1111, by the Emperor Henry V., 
or John of France in 1356 by Edward III. of England at 
Poitiers, or Francis I. in 1525 at Pavia, by the officers of 
Charles V., the treaties made to procure their liberty were re- 
spectively binding, so far as nothing immoral was involved in 
their articles, or the persons making the treaties did not trans- 
cend their powers. In the case of Paschal, the feeling of the 
age, or at least of the stricter party in the church, regarded the 
practice of lay investitures, to which he gave his consent, as 
something irreligious ; and it was claimed tliat he was nnder 
compulsion when he performed the act. But why, if he re- 
nounced his engagement as constrained and unlawful, did he not 
return to his imprisonment ? John, with true feudal honour, 
when a prince of his blood violated his stipulation, put himself 
again into the hands of the English king ; while Francis, nnlike 
his ancestor, and unlike St. Louis, who kept his faith with the 
Saracens, given almost in fear of death, neither stood to his en- 
gagements nor went back into captivity at Madrid. In the case 
of Francis, it may be doubted whether the estates of Burgundy 
could be transferred without their consent to another sovereign : 
feudal law, not then extinct, would not give such power into the 
hands of the suzerain without the vassal's concurrence. But why 
did he make a treaty if not free, and why, if not able to execute 
it, did he not restore all things, as far as in him lay, to their con- 
dition anterior to the treaty ? * 

1 Compare Flassan, Diplom. Franyaise, i. 323, seq., and Ward's Hist. ii. 361. 



$ 102 AND ESPEGIALLT OF TBEATIES. 125 

§101. 

5. A treaty can never obligate to do an unlawful act, for 
neither party can give consent to do evil in expec- ,j,^^. . . , 
tation of a good to be received. Thus a treaty con- unlawful act not 
tradicting a prior treaty with another power is void, ^"^<^"^ef- 
and, if observed, an act of injustice. Thus, too, a combination to 
commit injustice, for example, to put down liberty or religion, or 
to conquer and appropriate an independent country, as Poland, 
is a crime which no formalities of treaty can sanction. This rule, 
it is true, is not one of much practical application to the concerns 
of nations, for beforehand, most of the iniquities of nations are 
varnished over by some justifying plea, and the only tribunal in 
the case is the moral indignation of mankind, while, after the 
crime has triumphed, mankind accept the new order of things, 
rather than have a state of perpetual war. But the rule is useful, 
so far as it sanctions the protests of innocent states, and their com- 
binations to resist the power and danger of combined injustice. 

§ 102. 

Treaties are of various kinds. They may define private 
relations, like commercial treaties, or political re- ^. ^ ,^ ^. 

1 . . ' rrii 1 i i? T •! J Kind of treaties. 

lations. They may be temporary, or of unlimited 
duration ; and among the latter, some, or some provisions which 
they contain, may be dissolved by war, and others, intended to 
regulate intercourse during war, may be perpetual. They may 
secure co-operation merely, as treaties of alliance, or a closer 
union, as confederations, or the uniting of two or more states 
into one. All the intercourse of nations may come under the 
operation of treaties ; and they may reach to the explanation or 
alteration — as far as the parties are concerned — of international 
law. Hence the importance of collections of treaties, and of the 
history of diplomatic intercourse. 

Besides these leading divisions, treaties may diflfer from one 
another in many ways. They may, for instance, be made by the 
treaty-making powers in person or by their agents, may be open 
or secret or with articles of both kinds, may be absolute or con- 
ditioned, may contain promises of performance on one or on both 
sides, may be attended or not with a pecuniary payment, be revo- 
cable at the will of either party or irrevocable. They may be 
principal or accessory, preliminary or definitive. They may be 
simple, consisting of one engagement, or contain many articles, 
some leading, others subordinate. They may contain new pro- 
visions, or confirm or explain old treaties. Thus some of the 
more important treaties, as those of Westphalia and Utrecht, have 
been confirmed many times over.^ 

1 Compare Klttber, §§ 146, 147. 
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§103. 

Treaties of alliance may be defensive or offensive, or both. 
Treaties. 1. Of Defensive treaties^ as generally understood, are made 
»iJia°oe- to secure the parties to them against aggression from 

other states. They may also aim at the maintenance of internal 
quiet, or of neutrality amid the conflicts of neighbouring powers. 
To attempt to gain any of these objects is not necessarily contrary 
to the law of nations or to natural justice. Mutual aid, indeed, 
against the disturbers of internal quiet, may secure an absolute 
government against popular revolutions in favour of liberty (§41), 
but if a confederation or alliance may secure to its members the 
enjoyment of free institutions, there is no reason, as far as inter- 
national law is concerned, why institutions of an opposite kind 
may not support themselves in the same way. The law of nations, 
we have seen, shows no preference for any one kind of govern- 
ment, but acknowledges all established governments as having a 
right to exist. Treaties of neutrality are reciprocal engagements 
to have no part in the conflicts between other powers — to remain 
at peace in an apprehended or an actual war. They are suggested 
by, and prevent the evils of that interference of natidns in each 
other's affairs, for the preservation of the balance of power or the 
safety of the parties interfering, which is so common in modem 
history. Allia/nces at once offensive a/ad defensive have one of the 
usual and more important characteristics of confederations. 

Sometimes a treaty-engagemeut is made to do a certain specific 
act of limited extent in contemplation of a possible future state of 
war, as to supply a certain amount of money or number of troops. 
The party entering into such a stipulation, if the agreement was 
general, and had no special reference to a particular war with a 
particular nation, is held not to have taken a belligerent attitude.* 
Much, however, would depend upon the amount of assistance 
promised, and it stands open to the party injured by such aid 
afforded to his rival, to regard it as an act of hostility or not, as 
he may think best. 

A treaty of alliance can bind the parties to no injustice (§ 101), 
nor justify either of them in being accessory to an act of bad 
fiaith on the part of another. Hence a defensive, still more an 
offensive alliance, can only contemplate, if lawful, the warding off 
of intended injustice. Where justice is doubtful, the benefit cf 
the doubt, it is held, ought to accrue to the ally. It is held, also, 
that in cases where compliance is plainly useless, or would be 
ruinous, an ally is not obliged to aid his friend. With regard to 
defensive alhances, the question may arise what constitutes a de- 
fensive war, since certain wars have been defensive in spirit, 

1 Vattel, iii. § 97 ; Wheaton's El. iii, 2, § 14. 
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thougli offensive in form. The best answer seems to be that 
clearly menaced injustice may be prevented by an ally ; that he 
ought not to wait until the formality of striking the blow arrives, 
but fulfil his obligation by giving aid as soon as it is needed.^ 
Thus a defensive alliance scarcely differs from a justifiable offen- 
sive one. 

§104. 

A confederation is a union, more or less complete, of two or 
more states which before were independent. It aims 2. of confedera- 
to secure a common good, external, as mutual pro- *ion. 
tection against powerful neighbours, or internal, as commerce and 
community of justice by means of common institutions. If, by 
the terms of the league, the parts are so far united together as to 
act through one organ in all external relations, and if this organ 
has many of the properties of sovereignty in internal affairs, the 
resulting government is not a league of states (a Staatenbund, as 
the Germans call it), but a state formed by a league (Bundes- 
staat.) But the two have no exact limits to separate them. 

States have, as far as others are concerned, an entire right to 
form such leagues, or even to merge their existence in a new 
state, provided, however, that no obligation toward a third power 
is thereby evaded, and no blow is aimed at its safety. When so 
constituted, a union must be respected by other powers, who are 
henceforth to accommodate their diplomatic and commercial in- 
tercourse to the new order of things. If any of the members came 
into the union with debts on their heads, the obligation to pay 
them is not cancelled by the transaction ; or if in any other way 
owing to the new state of things foreign states are wronged, com- 
pensation is due. In the opposite case, when a league or union is 
dissolved, the debts still remain, justice requiring not only that 
they be divided between the members in a certain ratio, but also 
that each of the members be in some degree holden to make good 
the deficiencies of the others. (Compare § 38.) 

§ 105. 

Treaties of guaranty ^ are to be classed among treaties as it 
respects their form, and as it respects their objects 8. Treaties of 
among the means of securing the observance of |S2aStfes*of* 
treaties. They are especially accessory stipulations, treaties, 
sometimes incorporated in the main instrument, and sometimes 
appended to it, in which a third power promises to give aid to one 
of the treaty-making powers, in case certain specific rights — all 
or a part of those conveyed to him in the instrument — are violated 

* Compare Wheaton, El. u. s. iii. 2, § 13. 

* Compare Vattel, ii. 16, § 236, seq. ; Klttber, §§ 157-169 ; Heflfter, § 97 ; 
Wlieaton, EL iii. 2, § 12. 
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by tlie other party. We say certain specific rights, because an 
engagement to afford assistance against the violation of all rights 
would be, as Kliiber remarks, a league or treaty of alliance. A 
guaranty may refer to any rights whatever, for instance to the 
payment of a sum of money stipulated in a treaty, as when 
Russia, in 1776, guaranteed a Polish loan of 500,000 ducats ; to 
the secure possession of ceded territory ; to the integrity of a 
state, as the French emperor guaranteed the integrity of the 
Austrian states in the peace of Vienna of 1809 ; to the right of 
succession, as the famous pragmatic sanction of the Emperor 
Charles VI. (Append. II. 1735) was guaranteed by Spain, France, 
the empire, &c., and the succession of the Bourbons in Spain by 
Austria, in the treaty of Vienna, 1735 (Append. II.) ; to religious 
franchises, as in the guaranties of the treaties of Westphalia ; to 
the maintenance of an existing constitution, which might imply 
help against revolted subjects ; to national independence, as when, 
in the Paris peace of 1856, England and France pledged them- 
selves to sustain the national existence and integrity of Turkey 
— to any or to all of these. Guaranties often extend to all the 
provisions of a treaty ; and thus approach to the class of defensive 
alliances. 

Guaranties may be given to each other by all the parties to a 
treaty, where there are more than two, or by certain parties to 
certain others, or by a third power to secure one of the principals 
in the transactions. At the peace of Aix-la-Chapelle, in 1748, the 
eight contracting powers gave mutual guaranties. At the peace 
of WestphaHa, and that of Paris, in 1763, all the powers concerned 
did the same. Sometimes a treaty renews or confirms previous 
ones, and the question may arise whether a general guaranty to 
such a treaty is also a guaranty to all past treaties which it in- 
cludes. Thus, the treaty of Teschen^ (1779, Append. II.), which 
was guaranteed by Russia, renewed the treaties of Westphalia. 
Did then Russia become a guarantee to that peace ? Certainly 
not in the same sense in which France and Sweden became such, 
when it was made (Append. II. 1648), and at most, only so far 
as the relations between those powers were concerned who were 
parties to the principal treaty. 

The political importance of general guaranties is none other 
than that of alliances framed in view of existing affairs. They 
are a mode of providing beforehand against infractions of rights 
by securing the pledge of a third party, and a convenient way of 
intervening in the affairs of other states, and of keeping up the 
present order of things. Whether they are justifiable in such 

^ Compare De Martens, § 338. 
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cases depends, not on the form which they take, but on the pro- 
priety of intervention. (Compare § 42, note.) 

A guaranty requires the party making it to give aid when called 
upon, and so much aid as he had stipulated, and in a case to which, 
in his judgment, the guaranty relates. If the party on whose ac- 
count he became a security declines his assistance, he has nothing 
to do with the case further, unless, indeed, grounds of public 
interest, apart from his obligation, make his .intervention of im- 
portance. If the parties to a treaty alter it or add to it, he, of 
course, is not bound by his guaranty in regard to these new por- 
tions of the treaty : if the alterations are essential, it may be 
doubted whether his guaranty, made, perhaps, in view of another 
state of things, has not ceased to be obligatory. If by the assist- 
ance promised he cannot make good the injury, he is bound to 
nothing more, much less to compensation. If he guarantees a 
debt, and the payment is refused, he is not bound to make it good ; 
for in this, according to Vattel,* lies the difference between a surety 
and a guarantee, that the former is obliged to perform what the 
principal party has failed to do, while the latter is only bound to 
do his best to bring the other to a compliance with his engage- 
ment. 

Treaties of guaranty, when they pledge a stronger power to 
maintain the independence and integrity of a weaker, origin of gua- 
do not differ greatly from those treaties of protection ranties to 
which were not unknown to the middle ages. Of *^^ ^' 
such a description was the treaty between John of England and 
the King of the Isle of Man in 1205, which Mr. Ward notices in 
his 'History' (ii. 159), and which soon afterwards (in 1212) was 
changed into a treaty, whereby the King of England became the 
suzerain of the other. Guaranties in their modern form do not 
seem to have been in use much before the date of the treaties of 
Westphalia. Before this time persons called conservators were 
sometimes appointed to watch over the execution of treaties, who 
might be ministers or governors of provinces, with power to adjust 
difficulties between the parties ; and even private persons added 
their seals to that of their sovereign, and were bound to declare 
against him if he broke his word. At the treaty of Senlis, in 
1493, between Charles VIII. of France and the Emperor Maxi- 
milian, not only individual subjects but a number of towns at- 
tached their seals on behalf of their respective sovereigns. The 
Sieur de Bevres, one of the sealers, declares under his name that 
if the emperor and his son. Archduke Philip the Fair, should not 
observe their agreement, he would be bound to abandon them, 
and give favour and assistance to the King of France. First ia 

^ Yattel, it 16, § 240. Compare Wheaton, u. s. 

K 
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1505 the treaty of Blois mentions foreign princes as its conserva- 
tors. They add their confirmation also to a peace made at Cam- 
bray seven years later. From this to modern guaranties the step 
was an easy one.^ 

§ 106. 

Various other ways of securing the parties to a treaty against 
other modes of ^^^^ Other's Want of good faith have been taken, 
confirming the somc of which are obsolete, while others are still in 

faith of treaties. /-^ j. -ij j. ir. i •!. /» xi 

use. One way was to add to the solemnity of the 
oath which confirmed the treaty by taking it over the bones of 
saints, the gospels, the wood of the true cross, the host, and the 
like. Another kind of religious sanction is found in the treaty of 
Cambray (the * paix des dames,' Appendix II.) of August 5, 1529, 
in which the parties submitted themselves to the jurisdiction and 
censures of the church, even to the point of suffering the secular 
arm to be called in to support the ecclesiastical ; and appointed 
procurators to appear at Borne on their behalf and undergo the 
condemnation and fulmination of such censures,^ <fec. 

Another mode of securing the faith of treaties, formerly much 
in use, but now almost obsolete, was that of giving 
hostages, one of the last examples of which occurred 
after the peace of Aix-la-Chapelle in 1748, when two British peers 
(Lords Sussex and Cathcart) remained on parole at Paris until 
Cape Breton should be restored to France. The understanding 
in giving hostages was that their freedom and not' their lives 
secured the treaty ; hence, when it was violated, they might be 
detained in captivity, but not put to death. Escape on their part 
would be gross treachery. On the fulfilment of the obligation 
they were of course free. The mode of treating them within the 
law^ of humanity, as whether they should be confined, according 
to early practice, or be allowed to go about on parole, would 
depend on the pleasure of the party secured by them. It is asked 
whether a prince serving as a hostage could be detained if he 
should inherit the crown during his captivity. Without doubt 
he might in the times when hostages were commonly given, 
because even sovereigns were then so detained. And if the prac- 
tice prevailed now, it might be doubted whether the principle of 
exterritoriality would not have to be sacrificed in such a case.^ 

^ See Mably, i. part li. 129-131, Amsterdam edit, of 1777, and Flassan, Hist, de 
la Diplom. Fran9aise, i. 244, in his remarks on a treaty between Louis XI. and the 
Emperor in 1482. 

2 Compare Mably, u. s. The provision is found in art. xlvi. of the treaty 
(Dumont, iv. 2, 15), and is a striking proof of the small trust which the parties put 
in one another. They show in the same place a dread that the Pope might 
absolve one or the other (as he had already done in the case of Francis) from 
his oath and faith, and endeavour to guard dgainst it. 

^ Compare Vattel, ii. chap. 16, §§ 246-261, and Ward's Hist. i. 172-175. 



S 107 AND ESPECIALLY OF TEEATIES. 131 

Treaties are also still confirmed by pledges, which generally 
consist in territories or fortresses put into the hands , 

of the other party, who more rarely contents himself ^^^• 
with simple hypothecation without transfer.* The occupation of 
the French fortresses by the allies, according to the terms of the 
second treaty of Paris, may be regarded as coming under this 
head, since it secured the payment of the indemnities (Appendix 
ii. 1815), although it was equally intended to secure the Bourbon 
dynasty. 

§ 107, 

Treaties are binding, unless some other time is agreed upon, 
at the time when they are signed by an authorised ^t^^^^tt^^e do 
agent, and their ratification by their sovereign is treaties begin to 
retroactive. be binding? 

If, then, an ambassador, in conformity with a- full power re- 
ceived from his sovereign, has negotiated and signed a treaty, is 
the sovereign justified in withholding his ratification? This 
question has no significance in regard to states, by whose form of 
government the engagements made by the executive with foreign 
powers need some further sanction. In other cases, that is, where- 
ever the treaty- making power of the sovereign is final, the older 
writers held that he was bound by the acts of his agent, if the 
latter acted within the full power which he had received, even 
though he had gone contrary to secret instructions. But Bynkers- 
hoek defended another opinion which is now the received one 
among the text-writers, and which Wheaton has advocated at 
large with great ability.^ If the mim'ster has conformed at once 
to his ostensible powers and to his secret instructions, there is no 
doubt that in ordinary cases it would be bad faith in the sovereign 
not to add his ratification. But if the minister disobeys or trans- 
cends his instructions, the sovereign may refase his sanction to 
the treaty without bad faith or ground of complaint on the other 
side. But even this violation of secret instructions would be no 
valid excuse for the sovereign's refusing to accept the treaty, if 
he should have given public credentials of a minute and specific 
character to his agent ; for the evident intention in so doing would 
be to convey an impression to the other party that he is making 
a sincere declaration of the terms on which he is wilHng to treat. 

But even when the negotiator has followed his private instruc- 
tions, there are cases, according to Dr. Wheaton, where the 
sovereign may refuse his ratification. He may do so when the 
motive for making the treaty was an error in regard to a matter 
of fact, or when the treaty would involve an injury to a third 

1 Ck)mpare Elttber, § 156. 

2 Wheaton's £1. b. iii. 2, § 5; Bynkenhoek, QaanU J. P. u. 7 ; De Martens 
§48. 

x2 
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party, or when there is a physical impossibility of fdlfilling it, or 
when such a change of circnmstances takes place as would make 
the treaty void after ratification. 

All question would be removed, if, in the full power of the 
negotiators or in a clause of the treaty itself, it were declared that 
the sovereign reserved to himself the power of giving validity to 
the treaty by ratification: This, if we are not deceived, is now 
very generally the case. 

§ 108. 

Treaties, like other contracts, are violated when one party 
Violation of trea- neglects Or refuses to do that which moved the other 
ties. party to engage in the transaction. It is not every 

petty failure or delay to fcdfil a treaty which can authorise the 
other party to regard it as broken — above all, if the intention to 
observe it remains. When a treaty is violated by one party, the 
other can regard it as broken, and demand redress, or can still 
require its observance. 

§ 109. 

The laws of interpretation in the case of treaties are substan- 
icterpretation of tially the Same as in the case of other contracts, 
treaties. Some Writers, as Grotius and Vattel, go at large into 

this subject.* The following are among the most important of 
those laws : — 

1. The ordinsTjustis loquendi obtains, unless it involves an ab- 
surdity. When words of art are used, the special meaning which 
they have in the given art is to determine their sense. 

2. If two meanings are admissible, that is to be preferred 
which is least for the advantage of the party for whose benefit a 
clause is inserted. For in securing a benefit he ought to express 
himself clearly. The sense which the accepter of conditions 
attaches to them ought rather to be followed than that of the 
offerer. 

3. An interpretation is to be rejected which involves an 
absurdity, or renders the transaction of no effect, or makes its 
parts inconsistent. 

4. Obscure expressions are explained by others more clear in 
the same instrument. To discover the meaning, the connection 
and the reasons for an act must be considered. 

5. Odious clauses, such as involve crueliy or hard conditions 
for one party, are to be understood strictly, so that their opera- 
tion shall be brought within the narrowest limits ; while clauses 
which favour justice, equity, and humanity are to be interpreted 
broadly. 

iL diap. 17. Compare WUdman, voL i. 176-186. 
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Sometimes clauses in the same treaty, or treaties between the 
same parties are repugnant. Some of the roles here Bepugnant 

applicable are : clauses and oon- 

1. That earlier clauses are to be explained by *^**°* **"* 
later ones, which were added, it is reasonable to suppose, for the 
sake of explanation, or which at least express the last mind of the 
parties. So also later treaties explain or abrogate older ones. 

2. Special clauses have the preference over general, and for 
the most part prohibitory over permissive. 

In treaties made with different parties the inquiry in cases of 
conflict touches the moral obligation as well as the meaning. 
Here the earlier treaty must evidently stand against the later, 
and, if possible, must determine its import where the two seem to 
conflict. 

* In general, conditional clauses are inoperative as long as the 
condition is unfulflUed ; and are made null when it becomes im- 
possible. Where things promised in a treaty are incompatible, 
the promisee may choose which he will demand the performance 
of, but here and elsewhere an act of expediency ought to give way 
to an act of justice.^ 

' For some remarks on the language used in making treaties, which logically 
belong here, see § 150, in the section relating to treaties of peace. 
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INTERNATIONAL LAW AND USAGE IN A STATE OF WAR. 



CHAPTER I. 

4 

ON THE BIGHTS OF SELF-DEFENCE AND BEDBESS OF INJUBIES PEB- 
TAINING TO NATIONS, OB OF WAB, CAPTUBE, AND TBEATIES OF PEACE. 

Section I. — Of War, 

§ 110. 

Peace is tlie normal state of maukind, just as society and orderly 
^ . government are natural ; and war, like barbarism, 

must be regarded as a departure from the natural 
order of things. But as the present state of nature in the indi- 
vidual, being abnormal and unnatural in the higher sense, leads 
to injuries, trespasses on rights, and attempts at redress, so is it 
in the society of nations. International law assumes that there 
must be ' wars and fightings * among nations, and endeavours to 
lay down rules by wluch they shall be brought within the limits 
of justice and humanity. In fact, wars and the relations in which 
nations stand to one another, as belligerent or neutral, form the 
principal branch of international law — so much so that in a state 
of assured and permanent peace there would be little need of this 
science — whose tendency, therefore, justly estimated, is to bring 
about a time when it shall itself lose the greater part of its im- 
portance. 

In the sections of this chapter we shall need to consider war 
as to its notion and moral ground ; the mode of commencing it, 
and those states of international intercourse which lie between 
war and peace ; the relation into which it brings the belligerent 
parties ; its usages and laws on land and sea, especially those 
which affect property taken on the latter ; and, lastly, its suspen- 
sion and final termination. Theu, in another chapter, the rights 
and obligations of neutrals will be treated of, as affected by the 
relations of the belligerents. 
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§ 111. 

War may be defined to be an interruption of a state of peace 
for the purpose of attempting to procure good or pre- ^^r and a just 
vent evil by force ; and a just war is an attempt to war, what ? 
obtain justice or prevent injustice by force, or, in other words, to 
bring back an injuring party to a right state of mind and conduct 
by the infliction of deserved evil. A just war, again, is one that 
is waged in the last resort, when peaceful means have failed to 
procure redress, or when self-defence calls for it. We have no 
right to redress our wrongs in a way expensive and violent, when 
other methods would be successfuh 

Bj justice, however, we intend not justice objective, but as it 
appears to a party concerned, or, at least, as it is .^™ . . .^^ . 
claimed to exist. From the independence of nations 
it results that each has a right to hold and make good its own 
view of right in its own affairs. When a quarrel arises between 
two states, others are not to interfere (Compare § 20), because 
their views of the right in the case differ from those of a pai-ty 
concerned ; or at least they are not to do this unless the injustice 
of the war is flagrant and its principle dangerous. K a nation, 
however, should undertake a war with no pretext of right, other 
states may not only remonstrate, but use force to put down such 
wickedness. 

It may be said that as individuals ought not to judge in their 
own cause, so nations ought to submit their differ- Are nations 
ences to third parties and abide by the issue. It S^difle^^" 
would doubtless be desirable if resort were more to arbitrators ? 
frequently had to arbitration before the last remedy of wrongs 
were used, and probably, as the world grows better, this practice 
will more and more prevail. But in the past a multitude of 
aggressions have occurred which could not be so prevented, which 
needed to be repelled by the speediest means ; nor have the intel- 
ligence and probity of men been such that good arbitrators could 
always be found. The question, however, relates to duty, and 
does not affect the justice of a war which a nation should under- 
take on grounds which approved themselves to its own unaided 
judgment. (Compare § 19.) 

A state bound by treaty to assist another in the event of 
war must of course judge whether the casus foede- ought an aiiy to 
ris exists, and is also bound to pass judgment on Ju^s®? 
the nature of the war, since no treaty can sanction injustice. 

§ 112. 

The rightfulness of war, that is of some wars, vrill be clear 
when we consider that to states, by the divine Bightfuinees of 
constitution of society, belong the obligations of w«*^*8eneraL 
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protecting themselves and their people, as well as the right of 
redress, and even, perhaps, that of punishment. (§ 20.) To 
resist injury, to obtain justice, to give wholesome lessons to 
wrong-doers for the future, are prerogatives deputed by the 
divine King of the world to organised society, which, when 
exercised aright, cultivate the moral faculty, and raise the tone 
of judging through mankind. War is a dreadful thing when 
evil suffered or inflicted is considered ; and yet war has often 
been the restorer of national virtue, which had nearly perished 
under the influence of selflsh, luxurious peace. 

A war may be waged to defend any right which a state is 
For what may war bound to protect, or to redress wrong, or to pre- 
be undertaken? vent apprehended injury. And (1.) a state may 
go to war to defend its sovereignty and independence — that is, 
its political life, and its territory. This reason for war is analo- 
gous to the individual's right of self-preservation, and of de- 
fending his house when attacked. . 

(2.) The state being bound to protect the individual inha- 
bitant in all his rights, is his only defender against foreign 
violence, and may redress his wrongs even by war. But here 
it is reasonable to consider the extent of the injury, and the 
greatness of the evil which the remedy may involve. A state 
may forbear to redress its own public wrongs, much more the 
smaller ones of individuals. 

(3.) A state may engage in war to obtain satisfaction for vio- 
lations of its honour, as for insults to its flag or its ambassadors, 
or its good name. We have seen (§18) that a state has a right 
of reputation, that this right is extremely important, and that 
infractions of it cannot fail to arouse a deep sense of wrong in 
high-minded people. Redress, therefore, is here as just and 
natural as suits for libel or slander between individuals. It is 
plain, however, that every small want of comity or petty insult 
does not warrant hostile measures, though it may call for re- 
monstrance. 

(4.) Violations of those rights which nations concede to one 
another by treaty may call for the redress of war. A contract 
is broken, and there is no court before which the party doing the 
injury can be summoned. 

(5.) The prevention of intended injury is a ground of war. 
This indeed is a case of self-defence, only the injury must not be 
remote or constructive, but fairly inferrible from the preparations 
and intentions of the other party. The injury, again, which is 
to be prevented may not be aimed directly against a particular 
state, but may affect the equilibrium of a system of states. Thus 
the ambition of a leading state, it is now held, may, by disturb- 
ing the balance of power in Europe, provoke the interference of 
npon the same continent. (Compare § 43.) 
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(6.) In some rare cases a great and flagrant wrong commit- 
ted by another nation, against religion for instance, or Kberty, 
may justify hostile interference on the part of those who are 
not immediately affected. (§ 50.) And this, not only because 
the wrong, if allowed, may threaten all states, but also because 
the better feelings of nations impel them to help u.e injured. 

§ 113. 

Wars may be waged against foreign states in the same poi- 
tical system, or nations out of the pale of Christian ^^^ ^^ ^^ . ^^ 
civilisation, against savages, against pirates, or by fensiyeanddefen- 
the parts of a state against each other. Of the most ^^® ^^' 
of these, after the first, international law has usually but a word to 
say. Wars, again, have been divided into defensive and offensive. 
This distinction is of no very great importance, since, as we have 
seen, the two may differ less in essence than in form, and, as it 
respects form, the one runs into the other. A wronged nation, 
or one fearing sudden wrong, may be the first to attack, ani^ that 
is perhaps its best defence. Moreover, offensive wars, however 
apt to be unjust, have usually some pretext of justice to urge in 
their favour, which nations, except in extreme cases, must re- 
spect, unless every nation is to become a jndge and a party. 

§114. 

Nations have sometimes resorted to measures for obtaining 
redress which have a hostile character, and yet Measures for r.diees 
fall short of actual war. Umhargo, retorsion, and idling short of war. 
reprisal are of this description. 

1. An embargo (from the Spanish and Portuguese, emhargar, 
to hinder or detain, the root of which is the same Embargo. 
as that of har, barricade), is, in its special sense, 
a detention of vessels in a port, whether they be national or 
foreign, whether for the purpose of employing them and their 
crews in a naval expedition, as was formerly practised, or for 
political purposes, or by way of reprisals. A civil embargo 
may be laid for the purpose of national welfare or safety, as for 
the protection of commercial vessels against the rules of belli- 
gerent powers which would expose them to capture. Such was 
the measure adopted by the United States in December 1807, 
which detained in port all vessels except those which had a 
public commission, and those that were already laden or should 
sail in ballast. The right to adopt such a measure of temporary 
non.intercourse is undoubted. Great Britain, although injured 
by the act, acknowledged that it afforded to foreign nations no 
ground of complaint. And yet in the half- century since that 
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event, aninterrapted intercourse has come to be regarded almost 
as an absolute right, and the injuries inflicted in such a way on 
friendly states would cause them to protest with energy or to 
retaliate. (Note 6.) 

A hostile embargo is a kind of reprisals by one nation upon 
Hostile embargo. vesscls Within its ports belonging to another 

nation with which a difference exists, for the 
purpose of forcing it to do justice. If this measure should be 
followed by war, the vessels are regarded as captured; if by 
peace, they are restored. * This species of reprisal,* says Kent 
(i. 61), * is laid down in the books as a lawful measure accord- 
ing to the usage of nations, but it is often reprobated, and 
cannot well be distinguished from the practice of seizing 
property found in the territory upon the declaration of war. 
Although such a measure might bring an adversary to terms, 
and prevent war, yet its resemblance to robbery, occurring, as it 
does, in the midst of peace, and its contrariety to the rules 
according to which the private property even of enemies is 
treated, ought to make it disgraceful, and drive it into disuse. 

2. Retorsion (from retorquerey French, retordre, retort), or 
_ ^ . retaliation, is to apply the lex talionis to another 

Betorsion. , . . . ■ K '^ i • . • > •^ 

nation — treating it or its subjects in similar cir- 
cumstances according to the rule which it has set. Thus, if a 
nation has failed in comity or politeness, if it has embarrassed 
intercourse by new taxes on commerce or the like, the same or 
an analogous course may be taken by the aggrieved power to 
bring it back to propriety and duty. The sphere of retorsion 
ought to be confined within the imperfect rights or moral claims 
of an opposite party. Rights ought not to be violated because 
another nation has violated them. 

3. Reprisals (from reprendere, Latin, rejpressalicBy in med)89val 
Re risais Latin, reprisailles, French), corsist properly in re- 
covering what is our own by force, then in seizing 

an equivalent, or negatively, in detaining that which belongs to 
an adversary. * Reprisals,' says Vattel, * are used between nation 
and nation to do justice to themselves, when they cannot other- 
wise obtain it. K a nation has taken possession of what be- 
longs to another ; if it refuses to pay a debt, to repair an injury, 
to make a just satisfaction, the other may seize what belongs 
to it, and apply it to its own advantage, till it has obtained 
what is due for interest and damage, or keep it as a pledge until 
full satisfaction has been made. In the last case it is rather a 
stoppage or a seizure than reprisals ; but they are frequently 
confounded in common language.' (B, ii. § 342.) Reprisals 
differ from retorsion in this, that the essence of the former con- 
sists in seizing the property of another nation by way of seen- 
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rity, until it shall have listened to the just reclamations of the 
offended party ; while retorsion includes all kinds of measures 
which do an injury to another, similar and equivalent to that 
which we have experienced from him.i Embargo, therefore, is a 
species of reprisals. 

Reprisals may be undertaken on account of any injury, but 
are chiefly confined to cases of refusal or even obstinate delay of 
justice. Grotius adds that they are authorised, ' si in re minime 
dubia plane contra jus judicatum sit.' (iii. 2, § 5, 1.) But this 
is an unsafe opinion, and to be acted upon only in an extreme 
case, for the sentence of a regular tribunal will always be sup- 
ported by some plausible, if not valid, reason : there should be the 
fullest proof of an intention to deny or to overturn justice. 

Where the property of a state is seized by way of reprisals, 
the proceeding needs no defence ; on the other hand, to take the 
goods of private persons as security for the reparation of public 
wrongs is indefensible except on the ground that a state and its 
subjects are so far one as to give it a claim on their property for 
public purposes, and that the injured state takes the place of the 
injurer, and exercises its power by the only means within its 
reach. As therefore, when a man's land is taken for a public road, 
he has a claim for compensation, so, when a man loses his pro- 
perty by the violent process of a foreign state against his own 
country, not he, but the whole society ought to make his loss 
good. Still reprisals are inhumane, and, like seizure of private 
effects in land war, will, it is to be hoped, ere long entirely cease. 

The Romans knew nothing of reprisals,^ but with great for- 
mality defined and observed the limits between peace Greek and 
and war. The Greeks, however, had usages, similar Soman usages. 
to this, drawn from their simpler semi-barbarous times. Thus, 
before war was declared, and after the denial of justice, they gave 
licence to their citizens to take plunder from the offending state 
on land and sea. There was also a custom prevailing between 
border states, when a homicide had been committed, and the man- 
slayer was not given up to the relatives of the deceased, of allow- 
ing them to seize and keep in chains three countrymen of the 
wrong-doer, until satisfaction should be rendered. 

The Greeks here present to us two forms of reprisals, the one 
where the state gives authority to all, or in a public «^j^_i 
way attempts to obtain justice by force, which is 
called general, and the other, where power is given to the injured 
party to right himself by his own means, or special reprisals. The 

I Pinheiro-Feireira in De Martens, vol. ii. § 255. 

^ OsenbiUggen, De Jure, &c p. 35. Schdmann, Antiq. Jurin Public!, p. 866, and 
his Griech. Alterthlimer, 2, p. 6. Ck)mpare Bynkershoek, QuKst. J. P. i. 24. The 
Greeks said, trvKoL dt^voi, ptwna KarayycAAcir Kara ru'OC* 
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latter has now fallen into disnse, and would be regarded as an 
act of hostility, bat with the other was a received method of re- 
dress in the middle ages ; nor was it strange that a private per- 
son, by the leave of his superior, should wage a war of his own, 
when private wars were a part of the order of things. Mr. Ward 
(i. 176), and the English historians, mention an instance of re- 
prisals between the English and France in the thirteenth century, 
which might seem to pertain to the Dyaks or the Ojibways. In 1292, 
two sailors, a Norman and an Englishman, having come to blows 
at Bayonne, the latter stabbed the former, and was not brought 
before the courts of justice. The Normans applied to Philip the Fair 
for redress, who answered by bidding them take their own revenge. 
They put to sea, seized the first English ship they met, and hung 
up several of the crew at the mast-head. The English retaliated 
without applying to their government, ajid things arose to such a 
pitch that 200 Norman vessels scoured the English seas, hanging 
all the sailors they caught, while the English, in greater force, 
destroyed a large part of the Norman ships and 15,000 men. It 
was now that the governments interposed, and came at length 
into a war which stripped the English of nearly all Aquitaine, 
until it was restored in 1303. 

Every authority in those times which could make war could 
grant letters of reprisals. But when power began to 
m em usage, g^ more centralised, the sovereign gave to magis- 
trates, governors of provinces and courts the right of issuing 
them, until at length this right was reserved for the central go- 
vernment alone. In France, Charles VIII., at the instance of the 
states-general held at Tours in 1484, first confined this power to 
the king, for, said the states, ' reprisals ought not to be granted 
without great deliberation and knowledge of the case, nor without 
the formalities of law in such matters required.* The ordinance 
of Louis XIV. on the marine, published in 1681, prescribes the 
method in which injured persons, after they had shown the extent 
of their damages received from a foreigner, and after the king's 
ambassadors had taken the proper steps at the foreign courts, 
should receive letters of reprisals permitting them to make prizes 
at sea of property belonging to the subjects of the state which 
had denied them justice, and having brought their prizes before 
the court of admiralty, should, in case everything was lawful, be 
reimbursed to the extent of their injuries. (Note 7.) 

Since the end of the seventeenth century but few examples 
have occurred of reprisals made in time of peace, and a number 
of treaties restrict the use of them to the denial or delay of jus- 
tice. ^ (Note 8.) 

1 Ortolan, i. 891-401. 
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§115. 

War between independent sovereignties is, and ought to be, 
an avowed open way of obtaining instice. For every ^ 

- • i,j. X 1 1. Pd 11- I Commencement 

state has a right to know what its relations are to- of war. Decia- 
wards those with whom it has been on terms of amity '***<*°- 
— whether the amity continues or is at an end. It is necessary, 
therefore, that some act show in a way not to be mistaken that a 
new state of things, a state of war, has begun. 

The civilised nations of antiquity generally began war by a 
declaration of their purpose so to do. Among the Greek and 
Greeks, a herald, whose person was sacred and invio- ^^man practice. 
late, carried the news of such hostile intent to the enemy, or 
accompanied an ambassador to whom this business was commit- 
ted. Only in rare cases, when men's passions were up, was war 
aKtjpvKTog, i.e. such that no communications by heralds passed 
between the enemies. Among the Romans, the ceremonies of 
making known the state of war were very punctilious. This' 
province belonged to the Fetiales, a college of twenty men, origin- 
ally patricians^ whose first duty was to demand justice, res repetere, 
literally, to demand back property, an expression derived from 
the times when the plunder of cattle or other property was the 
commonest offence committed by a neighbouring state. Three or 
four of the college, one of their number being pater patratus for 
the time, and so the prolocutor, passed the bounds of the offend- 
ing state, and in a solemn formula, several times repeated, de- 
manded back what was due to the Roman people. On failure to 
obtain justice, there was a delay of three and thirty days, when 
the pater patratus again made a solemn protestation that justice 
was withheld. Then the king consulted the senate, and if war 
was decreed, the pater patratus again visited the hostile border 
with a bloody lance, which he threw into the territory, while 
he formally declared the existence of the war. This custom, which 
seems to have been an international usage of the states of middle 
and southern Italy , continued into the earlier times of the republic; 
but when the theatre of war became more distant, the fetiaHs, 
consul, or prsetor, contented himself with hurling his lance from 
a pillar near the temple of Bellona in the direction of the hostile 
territory, while the declaration of war itself was made by the 
military commander of the province through an ambassador. It 
was thus always a principle with the Romans, as Cicero (* De Offic' 
i. 11) has it, * nullum bellum esse justum, nisi quod aut rebus 
repititis geratur, aut denuntiatum ante sit et indictum.* But 
the form satisfied them, and they cared little for the spirit.* 

^ For the Greeks, see SchQmaim, u. s. For the Romans, OsenbrUggen, pp. 27- 
34, Bekker-Marquardt, Rdm. Alterthttin, iy. 880-388. 
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So also in the middle ages, war could not be honourably begun 
Medisevai prac- without a declaration ; but the spirit which dictated 
^^' this seems to have been, as Mr. Ward remarks, 

rather a knightly abhorrence of everything underhanded and 
treacherous, than a desire to prevent the effusion of blood by 
giving the enemy time to repair his fault. Even in the private 
warfare which characterised that age, as much as in the duel, a 
challenge or formal notice to the enemy was necessary. The 
declaration of war was made by heralds or other messengers : that 
of Charles V. of France against Edward III. was carried to that 
king by a common servant, the letter containing it bearing the 
seals of France. Such formal challenges were sanctioned by law. . 
Thus the public peace of the Emperor Barbarossa, in 1187, con- 
tains the clause that an injured party might prosecute his own 
rights by force, provided he gave to his adversary three days' 
notice that he intended to make good his claims in open war. 
And the Golden Bull of the Emperor Charles IV. in 1356, forbids 
invasions of the territory of others on pretext of a challenge unless 
the same had been given for three natural days to an adversary 
in person, or publicly made known before witnesses at his usual 
place of residence ; and this, on pain of infamy, just as if no 
challenge had been offered.* 

The modern practice ran for some time in the same direction, 
but since the middle of the eighteenth century for- 

em pra ice. ^^| declarations have not been extensively made, and 
are falling into disuse. Instances of the same may be gathered 
from still earlier times. Thus no declaration preceded the expe- 
dition of the grand Armada in 1588 — before which indeed a state 
of hostilities existed in fact — and the war between England "and 
Holland, in 1664, began with an act of the English council, 
authorising general reprisals, which became a full-blown war 
without any declaration. Thus also the war of Orleans, so called, 
was begun by Louis XIV. in 1688, before he issued his manifests ; 
in the war of the Austrian succession the battle of Dettingen had 
been fought before the French declared war against Great Britain 
and Austria ; and in the seven years' war hostilities began on this 
continent between England and France two years before the 
parties to this important war made their declarations.^ 

This disuse of declarations does not grow out of an intention 
Reaaons for the *^ ^^® *^® enemy at unawares, which would imply 
modern usage. an extreme degradation of moral principle, but out 
of the publicity and circulation of intelligence peculiar to modem 
times. States have now resident ambassadors within each other's 

1 Ward, ii. 123, seq. 

^ Compare Bynkersh. Qusest. J. P. i. 2, and among modern s}'stematist8 Phil* 
Jimore iii. 75-102. 
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bounds, who are accurately informed in regard to the probabilities 
of war, and can forewarn their countrymen. War is for the most 
part the end of a long thread of negotiations, and can be generally 
foreseen. Intentions, also, can be judged of from the preparations 
which are on foot, and nations have a right to demand of one 
another what is the meaning of unusual armaments. It is, also, 
tolerably certain that nations, if they intend to act insidiously, 
will not expose their own subjects in every quarter of the globe 
to the embarrassments of a sudden and unexpected war. And yet 
the modem practice has its evils, so that one cannot help wishing 
back the more honourable usages of feudal times. (Note 9.) 

This rule, be it observed, of declaring war beforehand, so long 
as it was thought obligatory, only bound the assailant. The in- 
vaded or defensive state accepted the state of war as a fact, with- 
out the formalities of a declaration. 

§116. 

But if a declaration of war is no longer necessary, a state which 
enters into war is still bound (1.) to indicate in some what noUce of a 
way to the party with whom it has a difficulty, its Jj^^^to^ 
altered feelings and relations. This is done by send- given, 
ing away its ambassador, by a state of non-intercourse, and the 
like. (2.) It is necessary and usual that its own people should 
have information of the new statue of things, otherwise their 
persons and property may be exposed to peril. (3.) Neutrals 
have a right to know that a state of war exists, and that early 
enough to adjust their commercial transactions to the altered state 
of things, otherwise a great wrong may be done them. Such notice 
is given in manifestoes. * These pieces,' says Vattel, * never fail to 
contain the justificative reasons, good or bad, for proceeding to 
the extremity of taking up arms. The least scrupulous sovereign 
would be thought just, equitable, and a lover of peace ; he is 
sensible that a contrary reputation might be detrimental to him. 
The manifesto implying a declaration of war, or the declaration 
itself, which is published all over the state, contains also the 
general orders to his subjects relative to their conduct in the war.' ' 

§117. 

The old strict theory in regard to a state of war was, that 
each and every subject of the one belligerent is at Effects of a state 
war with each and every subject of the other. Now <>* ^^r. 
as it was also a received rule that the persons and goods of my 
enemy belong to me if I can seize them, there was no end to the 
amount of suffering which might be inflicted on the innocent in- 
habitants of a country within the regular operations of war. It 

1 Yattel, b. iii. 4, § 64. 
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is needless to say that no Christian state acts on such a theory, 
nor did the Gh^eeks and Romans generally carry it out in practice 
to its extreme rigonr. In particular there is now a wide line drawn 
between combatants and non-combatants, the latter of whom, by 
modern practice, are on land exempted from the injuries and 
molestations of war, as far as is consistent with the use of such a 
method of obtaining justice. 

It follows from the notion of war, as an interruption of peace- 
Non-intercourse ^^ intercourse, that all commerce between the sub- 
with the enemy, jects of the belligerents is unlawful, unless expressly 
licensed, or necessary for the war itself. Hence partnerships 
with an enemy are dissolved, and all power of prosecuting claims 
through the courts of the enemy is suspended during the war ; 
and all commercial transactions with the subjects or in the ter- 
ritory of the enemy of whatever kind, except ransom contracts 
(§ 142), whether direct, or indirect, as through an agent or 
partner who is a neutral, become illegal and void. In the case 
where the business is conducted by a neutral partner, his share 
in the concern alone is protected, while that of the belligerent's 
subject is, if seized, liable in his own country to confiscation. 
(Compare § 168.) 

It is not unusual, however, for a belligerent to grant to its 
Licence to trade own subjccts a liceucc to Carry on a certain specified 
with the enemy, trade with the enemy, which, if the other party 
allows it, becomes a safe and legitimate traffic. It is common, 
also, for the subjects of one belligerent to obtain such a licence 
from the other ; but, of course, this of itself will not protect them 
against the laws of their own country. (Compare § 147.) 

§ 118. 
From the strict theory of hostile relations laid down above, it 
Enemy's subjects "^o^ld foUow, (1.) that an enemy's subjects within 
and enemy's pro- the country could be treated as prisoners of war. 
beUigeT^nt's* * But such rigour is unknown, unless in measures of 
country. retaliation. The most severe treatment of the 

foreigner allowed by modern usage is to require him to leave the 
country within a certain time.^ (2.) That enemies' property 
within the country at the breaking out of a war was liable to 
confiscation. This principle would apply also to debts due to 
them at that time. And it would be a further application of it, 

* Bonaparte, in 1803, upon the rupture with England after the peace of Amiens, 
ordered the arrest of all Englishmen in France between sixteen and sixty years 
of age, that they might serve as hostages for such Frenchmen as might be cap- 
tured on board of French yessels after the breach of peace and in ignorance of 
it. The Batavian republic was bidden to issue the same order. (Garden, viii. 151). 



! 118 AND BEDBESS OF INJUBIES, ETO. 145 

if shares in the public stocks, held by a foreign government, were 
confiscated. With regard to the two former cases, the supreme 
court of the United States has decided, in accordance with the 
body of earlier and later text- writers, that by strict right such 
property is confiscable, but they add that such a measure re- 
quires the sanction of the national legislature, which, it is to be 
hoped, will never consent to disgrace the country by an act of 
that kind.^ For the usage is now general, if not fixed, with the 
single exception of measures of retorsion, to allow the subjects of 
the enemy to remain within the territory during good behaviour, 
in the enjoyment of their property, or to give them, by public 
proclamation, reasonable time to remove with their effects from 
the country. The English and French in the late Crimean war 
allowed Russian vessels six weeks' time to leave their ports and 
reach their destination. In many cases treaties have given addi- 
tional security to the goods, claims and persons of enemies' sub- 
jects so situated. The treaty of 1795 between the United States 
and Great Britain, commonly called Jay's, from its negotiator, de- 
clared it to be unjust and impolitic to confiscate debts due to the 
subjects of a nation that has become hostile.^ It was also stipu- 
lated in this instrument that the citizens of either power might 
remain unmolested during war, in the dominions of the other, so 
long as they should behave peaceably, and commit no offence 
against the laws ; and that, if either government desired their 
removal, twelve months' notice should be given them to this 
effect. Of treaties containing similar provisions, * a list lies be- 
fore me,' says Mr. Manning, ' too long for insertion, but even the 
Barbary powers have in a great number of instances concluded 
such agreements.' ^ 

With regard to the shares held by a government or its sub- 
jects in the public funds of another, all modem authorities agree, 
we believe, that they ought to be safe and inviolate. To confis- 
cate either principal or interest would be a breach of good faith, 
would injure the credit of a nation and of its public securities, 
and would provoke retaliation on the property of its private 
citizens. * The Emperor Napoleon I., during his stay at Posen, 
imagining that the cabinet of London had the intention of con- 
fiscating stock in the public debt belonging to Frenchmen, ordered 

^ Compare Kent, i. Lect. iii. p. 59, seq. 

* In article x. it is provided that * neither debts due from individuals of the one 
nation to individuals of the other, nor shares nor moneys which they may have in 
the public funds or in the public or private banks, shall ever, in any event of war or 
national difference, be sequestered or confiscated ; it being unjust and impolitic that 
debts and engagements contracted and made by individuals, having confidence in 
each other and in their respective governments, should ever be destroyed or impaired 
by national authority on account of national differences and discontents.* 

5 Conunent. p. 126. 

L 
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his minister of finance to examine whether, in case they should so 
act, it would not be necessary to have recourse to the same rigour. 
The matter is a very delicate one, said he ; I am not willing to 
set the example, but if the English do so, I ought to make re- 
prisals. M. MoUien replied that such an act was so contrary to 
English policy that he could not believe it, that he wished the 
cabinet of London would commit such a mistake, but that its 
results would be the more disastrous for them, if it were not imi- 
tated. On this occasion he sent to the emperor the memoir of 
Hamilton,* the friend, counsellor, and minister of Washington, on 
the question whether the political, more even than the moral 
rule, did not forbid every government, not only to confiscate capital 
which had been lent to it by the subjects of a power with which 
it was at war, but even to suspend, as far as they were concerned, 
the payment of interest. Napoleon did not insist further on the 
matter.' ^ 

We close this subject with referring to some of the opinions 
which text-writers have expressed on the several points con- 
sidered. As for immovable property in an enemy's country, 
Bynkershoek says that in strict justice it can be sold and confis- 
cated, * ut in mobilibus obtinet,' but he adds that it is a general 
usage throughout Europe for the rents to ^ to the public trea- 
sury during war, but for the property itself after the war to 
revert * ex pactis 'to the former owner. (* Qaeest. Jur. Publ.' 
i. 7.) As for other property, except debts, all jurists hold the 
same doctrine of its liability to confiscation. (Compare Manning, 
p. 127.) As for debts, even Grotius decided that ' hsec non belli 
jure qusesita sed bello tantum exigi vetita.' But Bynkershoek 
(u. s.), while he mentions that the right to confiscate them had 
been questioned, adds, *sed videtur esse jus commune ut et 
actiones publicentur, ex eadem nempe ratione qua corporalia 
quselibet. Actiones utique sive credita non minus, jure gentium, 
sunt in dominio nostro quam alia bona ; eccur igitur in his jus 
belli sequamur, in aliis non sequamur.' There must, however, be 
actual confiscation. * If the sovereign ' — Bynkershoek goes on 
to say — *has exacted debts due to enemies from his subjects, 
they are duly paid, but if not, at peace the creditor's former right 
revives, because occupation in war consists rather in fact than in 
jural power. Debts, therefore, if not confiscated, in time of war 
suffer a temporary suspension, but upon peace return by a sort of 
postliminy to their old owner.' Accordingly, he adds that trea- 
ties often provide for the non-payment to the creditor of confis- 

• 

1 Probably the letters of Camillus. See the note at the end of this section. 

2 From a biography of Count Mollien, contributed by Michel Chevalier to the 
Jievue des Deux Mondesj in the year 1856, cited by Yerg^ on De Martens, § 268, 
edit, of 1858. 
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cated debts. Yattel takes the same ground as to debts, but adds 
that all the sovereigns of Europe have departed from this rigour, 
and, as the usage has altered, he who should act contrary to it 
would injure the public faith. (B. iii. 5, § 77,) Mr. Manning 
says that ' debts due from individuals to the enemy may be con- 
fiscated by the rigorous application of the rights of war — but the 
exercise of this right has been discontinued in modem warfare ; 
and it may be regarded as established that, though debts cannot 
be claimed by an enemy during war, yet that the right to claim 
payment revives on the return of peace' (pp. 129, 130). Dr. 
Wheaton says that for nearly a century and a half previous to 
the French revolution no instance of confiscation of debts had 
occurred, with the simple exception of the Silesian loan in 1753. 
And he sums up his view of international law on this point in the 
words that property of the enemy found within the territory of 
the belligerent state, or debts due to his subjects by the govern- 
ment or individuals, at the commencement of hostilities, are not 
liable to be seized and confiscated as a prize of war. This rule,, 
he adds, is frequently enforced by treaty stipulations, but unless 
it be thus enforced, it cannot be considered as an inflexible, though 
an established rule. (' EL' iv. i. 345-347.) 

Finally, as to public debts due to individual subjects of the 
enemy, I will cite but the single authority of Mr. Manning : '^One 
description of property is invariably respected during war, namely 
the sums due from the state to the enemy, such as the property 
which the latter may possess in the public funds. This is justly 
regarded as entrusted to the faith of the nation ; and during the 
most bitter animosity of our wars with France no attempt has 
been made on either side to confiscate such property, which can- 
not be touched without a violation of public faith.' * 

1 In the letters of Camillas, written by Alexander Hamilton just after Jay's 
treaty in 1795, this subject is considered at length, particularly in letters 18-20. 
(Works, vol. vii.) In letter 19, he examines the right to confiscate or sequestrate 
private debts or property on the ground of reason and principle. He admits at 
the outset the proposition that every individual of the nation with whom we aie 
at war is our enemy, and his property liable to capture. To this there is one 
admitted exception respecting enemy's property in a neutral state, but this is owing 
to the right of the neutral nation idone. Reason, he maintains, * suggests another 
exception. Whenever a government grants permission to foreigners to acquire 
property within its territories, or to bring and deposit it th^-e, it tacitly promises 
protection and security.' — * The property of a foreigner placed in another country, 
by permission of its laws, may justly be regarded as a deposit of which the society 
is a trustee. How can it be reconciled with the idea of a trust, to take the properly 
fr6m its owner when he has personally given no cause for the deprivation ? ' Goods 
of enemies found elsewhere differ from those which are in. our country, since in the 
latter case there is a reliance on our hospitality and justice. And the same argu- 
ment which would confiscate the goods would seize the persons of enemies' subjects. 
The case of property in the public funds is still stronger than that of private debts. 

The result which Hamilton reaches is sound, but if we admit the principle that 
every individual belonging to the belligerent nation is an enemy, and every enemy's 
property liable to capture, we must deny the validity of exceptions, imlesa treaty 

X. 2 
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§119. 

If each and all on the one side were enemies to each and all 
Have au in each on the other, it woxild secm that every person had 
^h?to^on a right, so f&TBS the municipal code did not forbid, 
war ? to fall upon his enemy wherever he could find him, 

that, for instance, an invading army had a right to seize on all 
the property and persons within reach, and dispose of them at 
discretion. But no such unlimited enmity is now known in the 
usages of nations. It is to be hoped that the theory from which 
such consequences flow will be abandoned and disappear alto- 
gether. The true theory seems to be that the private persons on 
each side are not fully in hostile relations but in a state of non- 
intercourse, in a state wherein the rights of intercourse, only 
secured by treaty and not derived from natural right, are sus- 
pended or have ceased ; while the political bodies to which they 
belong are at war with one another, and they only. Of course 
until these political bodies allow hostile acts to be performed, 
such acts, save in self-defence, may not be performed ; and accord- 
ingly the usages of war visit with severity those who fight with- 
out a sanction from their governments. The plunder which such 
persons seize belongs not to themselves but to the public, until 
public authority gives them a share in it. 

§ 120. 

There has long been a difference between the treatment of 
Treatment of enemies* property — including in this term the pro- 
per^^oniMSajaa perty of individual subjects of the hostile state — on 
sea. land and on the sea, or more generally between such as 

falls within the power of invading armies, and such on the sea 
and along the coast, as falls within the power of armed vessels. 
The former, as we shall see when we come anon to consider the 
laws and usages of warfare, is to a certain extent protected. The 
latter, owing to the jealous feelings of commercial rivalship, 
hardened into a system by admiralty courts, has been extensively 
regarded as lawful prey. We must, however, admit that there 
is some pretence of reason for this difference of practice upon the 
two elements. For, first, an enemy's intercourse with other states 
by sea more directly increases his capacity to sustain and protract 
the war. And, secondly , there is a difference on the score of 

or usage has established them. The foreigner brought his property here, it can at 
once be said, knowing the risk he might run in the event of a war. Why should 
he not incur the risk ? He should incur it, say the older practice and the older 
authorities. He should not, says the modem practice, although international law 
in its rigour involves him in it. He should not, according to the true principle of 
justice, because his relation to the state at war is not the same with the relation of 
bis Bovereign or government : because, in short, he Ib not in the full sense an enemy. 



S"121 AND EBDEBS8 OP INJUEIES, ETC. 149 

humaiiity between land and maritime capture. On the land, inter- 
ference with private property, by stripping families of their all, is 
often the sonrce of the deepest misery. It also embitters feeling, 
and drives non-combatants into guerilla warfare or into the regular 
service. Invasion always arouses a national spirit ; but invasion 
"With plunder rather defeats the end of war than promotes it, until 
a nation is bowed down to the dust. And at that point of time it 
disables the conquered from giving the compensation for which the 
war was set on foot. But capture on the sea is effected for the most 
part without much fighting ; it rather deprives the foe of his 
comforts and means of exchanging his superfluities than destroys 
the necessaries of life ; and it afflicts more directly the classes 
which have some influence upon the government, as well as the 
resources of the government itself, than the day-labourer and the 
cultivator of the soil, who have special claims to be humanely 
treated. 

§ 121. 

On the land, in addition to standing armies, a militia and 
volunteers, often commanded by regular officers, have Forces employed 
been employed in carrying on war, especially in na- ^™'S^Pii- 
tional defence. As the different military corps are vateers. 
frequently united in their operations, and no great harm can be 
done by the less disciplined, if under proper officers, to employ a 
miUtia or volunteers can furnish no just ground for complaint. 
On the sea, the practice of commercial states has long been to 
make use not only of public but also of private armed vessels for 
the purpose of doing injury to the enemy. This usage in Europe 
runs back to the time when permanent public navies scarcely 
existed ; for during a considerable part of the middle ages the 
European states, having small fleets or none at all, impressed or 
hired merchant vessels for the uses of war. Private persons also 
engaged in naval warfare on their own account, employing their 
own vessels either at the public expense — called Kruyssers, cruisers 
by the Dutch ; or at their own expense — Kapers, Vryhuyters, cap- 
tors, free-plunderers — or hiring a public vessel with a crew and 
outfit of their own ; of which last description an expedition under- 
taken in the reign of Louis XIV. against the Portuguese at Rio 
Janeiro to get satisfaction for an insult on a French ambassador 
was an example.^ 

A private-armed vessel or privateer is a vessel owned and 
officered by private persons, but acting under a commission from 
the state, usually called letters of marque.^ It answers to a com- 
pany on land raised and commanded by private persons, but 

^ Bynkersh. Qasest. J. P. i. 18 ; Ortolan, ii. 52. Martens, Les Armateors, chap i. 
^ From the signification, border, the marches, it is said. Letters of licence to go 
across the boundary and make reprisals 
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a-ctiDg under rules from the supreme authority, rather than to one 
raised and acting without licence, which would resemble a pri- 
vateer without commission The commission, on both elements, 
alone gives a right to the thing captured, and ensures good treat- 
ment from the enemy. A private vessel levying war without such 
licence, although not engaged in a piratical act, would £Ekre hardly 
in the enemy's hands. 

The right to employ this kind of extraordinary naval force is 
unquestioned, nor is it at all against the usage of nations in times 
past to grant commissions* even to privateers owned by aliens. 
The advantages of employing privateers are — (1.) That seamen 
thrown out of work by war can thus gain a livelihood and be of use 
to their country. (2.) A nation which maintains no great navy is 
thus enabled to call into activity a temporary force, on brief notice, 
and at small cost. Thus an inferior state, with a large commer- 
cial marine, can approach on the sea nearer to an equality with a 
larger rival having a powerful fleet at its disposal. And as aggres- 
sions are Hkely to come from large powers, privateering may be 
a means, and perhaps the only effectual means, of obtaining justice 
to which a small commercial state can resort. 

§ 122. 

On the other hand, the system of privateering is attended with 
Evils of priva- "^^^y great evils. (1.) The motive is plunder. It is 
*eering. nearly impossible that the feeling of honour and re- 

gard for professional reputation should act upon the privateers- 
man's mind. And when his occupation on the sea is ended, he 
returns with something of the spirit of a robber to infest society. 
(2.) The control over such crews is slight, while they need great 
control. They are made up of bold, lawless men, and are where 
no superior authority can watch or direct them. The responsi- 
bility at the best can only be remote. The officers will not be apt 
to be men of the same training with the commanders of public 
ships, and cannot govern their crews as easily as the masters of 
commercial vessels can govern theirs. (3.) The evils are height- 
ened when privateers are employed in the execution of belligerent 
rights against neutrals, where a high degree of character and for- 
bearance in the commanding officer is of especial importance. 

Hence many have felt it to be desirable that privateermg should 
Testimony to the ^® placed Under the ban pf international law, and the 
evils of privateer- feeling is on the increase, in our age of humanity, 
^* that the system ought to come to an end. We cite 

as expressing this feeling only writers belonging to our own 
country. Dr. Franklin, in several passages of his correspondence, 
makes decided protests against it, as well as against the spirit of 
plunder in which it originates. * The practice of robbing mer- 
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cbants on the high seas, a remnant of the ancient piracy, though 
it may be accidentally beneficial to particular persons, is far from 
being profitable to all engaged in it, or to the nation that 
authorises it.' * There are three employments which I wish the 
law of nations would protect, so that they should never be 
molested nor interrupted by enemies even in times of war ; I mean 
farmers, fishermen, and merchants.' In some observations on 
war, he pursues this subject of the evils of privateering at great 
length, and ends thus : * There is then the national loss of all the 
labour of so many men during the time they have been employed 
in robbing, who, besides, spend what they get in drunkenness and 
debauchery, lose their habits of industry, are rarely fit for any 
. sober business after a peace, and serve only to increase the number 
of highwaymen and housebreakers.' ^ 

Privateering, says Chancellor Kent, * under all the restric- 
tioAs which have been adopted, is very liable to abuse. The 
object is not fame or chivalric warfitre, but plunder and profit. 
The discipline of the crews is not apt to be of the highest order, 
and privateers are often guilty of enormous excesses, and become 
the scourges of neutral commerce. Under the best regulations 
the business tends strongly to blunt the sense of private right, 
and to nourish a lawless and fierce spirit of rapacity.' ^ 

Dr. Wheaton says that * this practice has been justly ar- 
raigned as liable to gross abuses, as tending to encourage a spirit 
of lawless depredation, and as being in glaring contradiction to 
the more mitigated modes of warfare practised by land.' ' 

Dr. Franklin expressed his feelings in regard to privateering, 
in the treaty of 1785, between the United States and Endeavours to 
Prussia, which he drew up. In this treaty (article stop privateering 
23, end) it was provided that neither of the parties ^^ *^'^*^' 
should grant or issue any commission to any private-armed 
vessels, against the other, empowering them to take or destroy 
its trading vessels, or to interrupt commerce. On the expiration 
of the treaty, in 1799, this article was not renewed. Another 
article of the same treaty deserves mention, whicb engages that 
in war all regular commerce of either party, being neutral, with 
the enemy of the other, shall not be interrupted. But before this 
treaty with Prussia, an unfulfilled agreement had been made be- 
tween Sweden and the United Provinces, as early as 1675, to 
terminate this practice. Russia, in 1767, and the following years, 
abstained from giving commissions of this nature, but made use 
of them again in 1770. In 1792, the Frencb legislative assembly 
agreed to suppress privateering, but the revolution soon made 
iMa a dead letter.* After the Frencb revolution, although pri- 

1 Franklin's Works, edited bv Sparks, ix. 41, 467. » Kent, i. 97, lect 5. 

s ElAv. 2, § 10. « Kent, 1 98; Ortolan, u, 64. 
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vateering continued to receive the sanction of the nations, some 
few voices were lifted np against it, and even against all capture 
of merchant vessels pursuing a lawful trade. Thus the reviewer 
of a pamphlet entitled * War in Disguise * (* Edinburgh Rev.,' 
No. 15, p. 14), says : * We cannot help thinking that the prac- 
tice of maritime capture is inconsistent with the generous and 
enlightened notions of public hostility which were brought to ma- 
turity in the last century, and that it is a stain upon that lenient 
and refined system of policy by which the history of modern 
Europe is distinguished from that of the rest of the world.' 

The most important step towards the entire aboHtion of 
Treaty of Paria privateering has been very recently taken. The 
in 1866. powers which concluded the treaty of 1856, at Paris, 

united in a declaration, by the first article of which * priva- 
teering is and remains abolished.' (Compare § 175.) Other 
states were invited to adopt the principles of -this declaration, 
but it was agreed that they must be accepted as a whole or not 
at all. 

The United States, among other states, were invited to be- 
Attitude of the come a party to this declaration. The secretary of 
United states, g^^^^ ^^ Marcy, in a letter of July 28, 1856, ad- 
dressed to M. de Sartiges, minister of France at Washington, 
declined the proposal, although it secured what this country had 
so long been wishing for, the greater freedom of neutral vessels. 
The reluctance to adopt the principles of the declaration was 
owing to a cause already suggested — that the relinquishment of 
privateering would be a gain to nations which keep on foot a 
large naval force, but not to the United States, where a powerful 
navy is not maintained, on account of its great cost, and its 
danger to civil liberty. On the breaking out of a war, therefore, 
with a nation powerftil at sea, the United States must rely, to a 
considerable extent, on merchant vessels converted into vessels 
of war. The secretary, however, declares that our government 
will readily agree to an arrangement, by which the private 
property of the subjects or citizens of a belligerent power shall 
be exempted from seizure by public armed vessels of the enemy, 
except it be contraband of war, and that ' with this we will con- 
sent to the placing of privateering under the ban of the law of 
nations.' It will be the policy of our government, hereafter, it 
may be presumed, in all treaties, to couple the abolition of pri- 
vateering with the entire immunity of merchant ships engaged 
in a lawful trade.* (Compare § 175, and Note 10.) 

I The annotator on De Martens, ed. of 1858, M. Yeig^, in speaking of this propo- 
sition of our ^vemment, expresses himself as follows : ' In the usages of war on 
land, the soldiers of belligerent powers have no right, and can, in the wa^ of fact, 
exercise no control oyer the private property of me subjects of the hostile power. 
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§ 123. 

The restrictions on privateering are of three kinds. 

1. The laws of some states narrow the range of their opera- 
tions, and regulate the composition of their crews. -. .... 

mi. £ u-jj X • • XI- • -xi-- Restnctiona on 

They are forbidden to cruise in the nvers or within privateering to 
the sea-line of a hostile state, and the majority of a p^^^* ^^ ®^- 
crew is required to consist of natives.^ But these rules have not 
passed into international law, or general usage. 

2. To give it the character of an honest and lawful pursuit, 
commissions, as already said, are granted, and bonds are taken 
from those who receive the letters of marque. These regulations, 
which vary with the municipal law of each country, subject the 
owners and officers of privateers to heavy penalties in case of 
transgression.^ 

It is only the commission which gives an interest in a prize, 
since all captures vest originally in the state. This maxim draws 
its truth from the right notion of war, as we have endeavoured 
to set it forth — that war is undertaken by the state, for the sake of 
the state, and against another state. 

3. Many treaties provide that the subjects of either of the 
treaty-making powers, while in a state of peace, shall not take 
out letters of marque from a third power at war with the other 
party, and that those who violate this provision may be held by 
the other party to have committed the crime of piracy. Such 
treaties of longer or shorter duration have been made, for in- 

Why should not the same principles be applicable to maritime war ? The additional 
proposition of the cabinet of Washington, is evidently logical. Vainly has it been 
contended (in the JoumcH des Debuts of October 22, 1856) that the claim of the 
United States that land and sea warfare should be put on the same footing, is not 
admissible, nor just, nor good even, since the calamities of war afford this advan- 
tage, that in acting on the population of countries, they render war shorter and more 
unfrequent. It seems in all cases difficult to maintain the proposition that the pil- 
lage of private property by privateers is just, rational, and legitimate. One cannot 
admit that private property, which is free even in the enemy's land itself, on the soil 
invaded by an army victonous, and invested with the right of conquest, can be justly 
taken and plundered on the sea, on that element free by its nature, which is neither 
friendly nor hostile territory. Let us hope that the initiative so gloriously adopted 
by the congress of Paris will be fruitful for the future, and that diplomacy will one 
day reach the point of rendering commerce free for belligerents an for neutrals, that 
private goods and citizens, who are strangers to the profession of arms, will be freed 
from the disasters of war, and that private property will remain outside of contests 
exclusively concentrated in armies acting in the name and under the direction of 
the public power ' (iL § 289). Compare the recent resolutions of the chambers of 
commerce of Hamburg and Bremen, under § 139. 

1 Compare Ortolan, ii. 57-69 ; Hefftcr, § 137. 

2 For the rules of responsibility^ of owners, commanders, and sureties, compare 
Kent, i. 98, 99, Lect. v. A maritime ordinance of Pedro IV., King of Arragon, in 
1356, speaks of such security. A sum of money was to be deposited in the hands of 
certain public officers by the owner of a vesseL Pardessus, Collection, v. 471. 
And another rule of 1364, passed bv the German Hanse towns, to the same effect, ia 
cited by De Martens, § 289, note 0. 
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stance, by the United States, with France, Sweden, Prussia, Great 
Britain, Spain, Central America, and Colombia. In the absence 
of snch treaties, a neutral may with impunity accept a military 
commission from a belligei'ent, for sea or land service. But 
municipal law ofteni forbids the citizen or subject to take this step. 
(Compare § 162, § 165.) 



Section II. — Laws and Usages of War^ especially on Land, 

§124 

The subject of prize, or the rules of captured property,^ 
The laws and especially on the sea, wo shall consider by itself in 
luages of war another section. At present we pass on to the im- 
portant topic of the laws and usages of war. These rules are 
ar« somewhat necessarily somewhat vague and fluctuating, partly 
vague, because they have less to do with justice than witi 

humanity, where clear lines of definition are wanting ; partly be- 
cause much must be left to the discretion of commanders with 
varying dispositions and principles ; partly because nations some- 
times enter with excited passions, sometimes with cool calcula- 
tion, into war, and their spirit will modify all its movements. 

Notwithstanding this vagueness, the rules of war have grown 
yet are improv- ^^ humanity and mildness in recent times. The 
^e* principal cansei? of this amelioration are : 

1. The growth of a feeling of the brotherhood of mankind, 
Causes of their fostered by the spirit of Christianity. Thus, for 
ameUoration. instance, slavery having ceased in nearly all Chris- 
tian countries under the benign sway of the gospel, how could 
the old practice of enslaving captives taken in war fail to go 
out of nse ? 

2. The influence of writers such as Grotius, and the example 
of great captains, who under the control of humane feelings have 
followed a better practice. 

3. The greatly increased interconrse among Christian coun- 
tries, the inhabitants of which are no longer strangers to one an- 
other and beyond each other's view ; but are connected by various 
ties, which soften the asperity of a sense of injury. 

4. The marked separation of the soldiery as a distinct class 
from the citizens, and an improved feeling among soldiers them- 
selves, which is due to the substitution of regular for irregular 
troops, to the spread of professional honour among officers, 

1 Compare, for this eection, the instructionfi for the goyemment of armies of 
the United States in the field, prepared hy Dr. Lieber, revised bj a board of officers, 
and approved hy the President in 1863. 



§ 126 AND REDEESS OP INJURIES, ETC. loS 

and to the cooler aCnd more scientific way in which wars are 
carried on. 

5. Add to this that an organised commissariat renders it 
unnecessary for the soldier to procure his daily food by plunder, 
while modem systems of finance and credit meet the expenses of 
armies abroad. * Paid soldiers only,' says Colonel Napier, * can be 
kept under discipline ; soldiers without money become robbers.' ^ 

6. The different mode of warfare which the use of gunpowder 
has introduced. * There is as much difference,' says the same 
authority, ' between the modern and the ancient soldier, as be- 
tween the sportsman and the butcher. The ancient warrior^ 
fighting with the sword and reaping his harvest of death when the 
enemy was in flight, became habituated to the act of slaying. 
The modem soldier seldom uses his bayonet, sees not his peculiar 
victim fall, and exults not over mangled limbs, as proofs of per- 
sonal prowess.' 

§ 125. 

The rules which lie at the basis of a humane system of war 

fl'^e : Fundamental 

1. That peace is the normal state of Christian ^uies of war. 
nations, to which they are bound to seek to return from the 
temporary and exceptional interruptions of war. 

2. That redress of injuries and not conquest or plunder is the 
lawful motive in war ; and that no rule of morality or justice can 
be sacrificed in the mode of warfare. 

3. That war is waged between governments by persons whom 
they authorise, and is not waged against the passive inhabitants 
of a country. 

4. That the smallest amount of injury, consistent with the 
sad necessity of war, is to be inflicted. And, finally, 

5. That the duties implied in the improved usages of war, so 
far as they are not of positive obligation, are reciprocal, like very 
many rules of intercourse between states, so as not to be binding 
on one belligerent, as long as they are violated by the other. 
This leads us to retaliation in war. 

§ 126. 

That retaliation in war is sometimes admissible all agree: 
thus if one belligerent treats prisoners of war ^ ^ ,. ^, 

1 1 1 i 1 j.T_ J J.T- •!• Retaliation. 

harshly, the other may do the same ; or it one 
squeezes the expenses of war out of an invaded territory, the 
other may follow in his steps. It thus becomes a measure of 
self -protection, and secures the greatest amount of humanity 
from unfeeling military officers. But there is a limit to the rule. 

1 Peninsular War, iu. 377 (Amer. ed. of 1842). 
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If one general kills in cold blood some hundreds of prisoners 
who embarrass his motions, his antagonist may not be justified 
in staining himself by similar crime, nor may he break his word 
or oath because the other had done so before. The limits of 
such retaliation it may be hard to lay down. Yet any act of 
cruelty to the innocent, any act, especially, by which non-com- 
batants are made to feel the stress of war, is what brave men 
shrink from, although they may feel obliged to threaten it. 
(Compare § 114, and the instructions for the government of our 
armies, §§ 27, 28.) 

§127. 

The use of poisoned weapons, the poisoning of springs, the 
Particular rules employment of hired assassins, have long been con- 
of war. 1. As to demned, as opposed to the idea of war, which is an 
pons, and w^ of Open, honourable way of seeking redress.^ Such 
injuring the ene- practices characterise savage warfare. Grotius (iii. 
4, § 17) is decided in condemning the practice of 
poisoning springs, but thinks that it is right to corrupt water so 
that it cannot be used, which is no worse than to turn the chan- 
nel of a stream in a direction where the enemy cannot get at it. 
He says also (§ 18), that whilst hired assassins must never be 
used, above all when they violate express or implied confidence, an 
enemy may undertake to kill another in a private and concealed 
way. This he supports as usual by testimonies from Greek and 
Roman writers. Modem times would use another language. 
Bynkershoek, in 1737, falls below the standard of Grotius, and 
allows of fraud to any extent in war. ' Ego omnem dolum per- 
mitto, sola perfidia excepta, non quod contra hostem non quod- 
libet liceat, sed quod, fide data, quatenus data est, hostis esse 
desinat ' — (* Qusest. J. P.* i. 1) — opinions which it gives us pain to 
cite from such a writer. The Greeks, Romans, and some other 
states of antiquity, professed to abhor these methods of fraud 
in carrying on war.^ The Emperor Tiberius, when an offer 
was made him to put Arminius out of the way by poison, 
rejected it, although he committed many worse crimes. * Non 
fraude,' Tacitus makes him say (Annal. ii. 88), * neque occultis, 
sed palam et armatum populum Romanum hostes suos ulcisci.' 
The spirit of chivalry was still more opposed to fraud and secret 

1 For the history of the rules of war, compare Mr. Ward's Hist., chapters ix^ 
XV., and elsewhere ; also an excellent article in the Oxford Essays for 1856, by 
Mountague Bernard, Esq., which has been of great use to the present writer, and 
from which the passages appearing as quotations in the next pages are taken. See 
also General Halleck's Intematiomil Law and Laws of War, chap. xvL This work 
of the learned militaiv officer would have been of important service to the author 
of this book if he could have seen it sooner. 

^ Compare Dionys. Hal. antiq. iii. 8, ov8' c« rov ^avtpov MBtvro i^Vif, m 6 xotvos 
a^toi rod woXtfiov v6iio9t ^^^* virb axoTOnn* 
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Btratagem. Enemies often gave notice of an intention to make 
an attack at a certain time, and the true knight rejected every 
advantage, save that which his skill and prowess in knightly 
warfare afforded him. 

The laws of war are loose in regard to the instruments of 
death used against an enemy. Formerly chain shot 
and red-hot shot were objected to, but they do not weapons in mo- 
seem to be now. * Now invention racks itself to ^^^ ^^• 
produce the biggest gun, the deadliest projectile, the most fright- 
ful engine of wholesale slaughter, and the shallows of Kertch 
and Cronstadt are planted thick with infernal machines. It is 
possible to go too fast and too far in this direction.'^ What is 
here quoted from an English essay written a few years since is 
more true of sea warfare than of land. As Heffter remaks 
(§ 119), war on that element is the more harsh and destructive. 
* Its maxims, owing to a want of the proper equipoise between 
naval powers, have been far from reaching the same level of 
humanity on which land warfare stands. It is still half a war 
of plunder.* As for war in general, Kliiber (§ 244) lays it down 
that the customs of war (Kriegsmomier) condemn not only 
poisoned weapons, poisoning of wells and of utensils, attempts 
to spread the plague among the enemy, but also the use of chain 
shot and bar shot (hoiilets a hras), shooting bits of iron, brass, 
nails, &c. (tirer a la mitraille). The loading of muskets with 
two balls, with jagged balls, or with balls mixed with glass or 
lime, he also holds, somewhat too broadly, to be forbidden. 
Special treaties have prohibited as between the parties the use of 
chain, bar, and hot shot, as well as of pitch rings (cercles jpaisses). 
An infernal machine invented about the year 1585, which was a 
kind of fire-ship, was disapproved of by some, but went out of 
use because it did not do its work well. 

On the whole, it may be said that weapons whose efl&ciency 
consists simply in inflicting a bad wound, and instruments of 
wholesale slaughter which cannot be foreseen or avoided by 
flight, are against the customs of most kinds of warfare ; but 
that naval warfare too much, and sieges of necessity, make use of 
summary and wholesale means of death. Naval warfare is the 
storming of on^ floating fortress by another, but its laws need 
not be altogether assimilated to the storming of fortified places on 
the land. 

Hitherto the practice of using barbarians in the wars of Chris- 
tian nations with one another has not been absolutely Kind of troops 
condemned by the law of nations. The French used employed, 
the American Indians against the English in America, and the 

^ Moimtague Bernard, n. s., p. 127. 
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Turcos, a force made up of Algerines, Kabyles, and negroes, in 
Italy; the English employed savages against their revolted 
colonies, in spite of the rebidces of Lord Chatham ; and the Rus- 
sians brought Circassians with them into Hungary in the war 
following 1848. But nothing is clearer than that troops who are 
accustomed to an inhuman mode of warfare, and belong to a 
savage race, cannot be trusted to wage war according to the spirit 
of humanity, and ought not to be employed. 

Breach of faith between enemies has always been strongly 
Q T>^-«K^#*o4*v. condemned, and that vindication of it is worthless 

3. Breach of laitn: -..t . . . \ i ' > i 

solicitations to wbich maintains that, without an express or tacit 
*^™^®' promise to our enemy, we are not bound to keep 

faith with him. But no rule of war forbids a commander to cir- 
culate false information, and to use means for deceiving his 
enemy with regard to his movements. If he abstains from them, 
he must do so by the force of his own Christian conscience. 
To lead the officers, counsellors, or troops of an enemy to 
treachery by bribes, or to seduce his subjects to betray their 
country, are temptations to commit a plain crime, which no hos- 
tile relation will justify.^ Yet to accept of the services of a 
traitor is allowable.* 

§128. 

A combatant is any person directly engaged in carrying on 
war, or concerned in the belligerent government, or present with 
its armies and assisting them ; although those who are present 
for purposes of humanity and religion — as surgeons, nurses, and 
chaplains — are usually classed among non-combatants, unless 
special reasons require an opposite treatment of them. The 
ancient rule was that a combatant taken in battle became the 

4. Treatment of property of his captor, who could kill, enslave, or 

TOM^^^Syof sell him. Ransom was a kind of sale to those who 
soldiers. were most interested in paying a high price. Among 

the Greeks the general practice was not to refuse quarter to a 
Greek who gave himself up on the field of battle, and to allow 
his friends to redeem him, if they would ; the price for which was 
more or less fixed between contending parties. This usage pre- 
vailed also among the Romans, as well as that of exchanging 
prisoners, but any degree of injury to the enemy was allow^ in 
their jtL8 belli, Neither law, nor the feelings of humanity, nor 
aught save considerations of prudence, restrained them. After 
the disaster in the Caudine Forks, when they gained their next 
victory over the Samnites, they slew alike the resisting and the 

1 A qualification is here necessary, that when a nation has been conquered and 
is under a usurper's sway, and in similar cases, it cannot be wrong for those who 
are en^zraged in a war of' liberation to lead the people to revolt. 

9 Vattel, iii. 10, §§ 180, 181. 
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unresisting, armed and unarmed, slaves and firee, boys and adults, 
men and cattle, nor would any living thing have been left 
alive, unless the consul had given the signal for withdrawing. 
(Livy, ixn 14.) By the rules of both nations leading officers of 
the hostile army, after being taken, might be put to the sword. 
Such was the case with the Athenian generals taken at Syracuse 
(Thucydides, vii. 86), against the will, however, it should be 
added, of the Spartan general Gylippus ; and many an illustrious 
warrior, taken captive by the Romans, had his death delayed, 
only to endure the humiliation of being led in triumph. Similar 
cruelty was universal in ancient times, as among the Jews, where 
David's campaigns dealt death in frightful forms upon surround- 
ing nations ; and yet, a century and a half after David, a pro- 
phet, to the King of Israel's inquiry * Shall I smite them ?' could 
answer, * Wouldst thou smite those whom thou hast takeii cap- 
tive with thy sword and thy bow ?' showing that a more hamane 
mode of warfare was then in vogue. 

War pat on all its horrors in the invasions of the empire by 
the Germans. Then came the times of feudalism and knighthood, 
when many mitigations of the barbarian practice grew up. Cap- 
tives, in wars between Christians, were ransomed and sometimes 
released on parole to raise the money necessary for this purpose. 
But the common soldier did not receive much benefit from the 
relaxation of the old severities. Daring the wars just before the 
Reformation, especially those of the French invasions of Italy, 
the cruelties of war seemed to revive, and the religious animosi- 
ties of a century and a half afterwahis did not extinguish them. 
In the thirty years' war Gustavus Adolphus made a convention 
with the Imperialists to give and receive quarter : only the Croats 
on one side, and the Pomeranians on the other, were excepted 
from this act of humanity. In the wars of England between the 
king and the parliament no quarter was allowed to the Irish, who 
served in the royal army, and when Priuce Rupert retaliated, he 
was told there was a great difference between an Irishman and 
an Englishman. In these wars the exchange of prisoners, prac- 
tised just before in the wars of Germany, became systematic. 
Cartels fixing the rate of ransom for prisoners exchanged are 
said to have been of somewhat later date. For the two centuries 
past, cruelty to prisoners and non-resisting soldiers has been ex- 
ceptional. The present practice is to spare the lives of those who 
yield themselves up, to exchange them with captives taken by the 
other party, or to give them up on payment of a ransom, and 
meanwhile * to supply them with the necessary comforts at the 
expense of the state to which they belong.' It were well if such 
comforts were to be found in a state of captivity, but the prison- 
hulks of some civilised nations, and the general neglect of the 
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prisoners, seem almost calculated to make them unserviceable 
when exchanged. Officers and others, whose word can be relied 
on, are often set free, on their parole not to serve daring the war, 
or until ransomed. Persons escaping from captivity and retaken, 
or even recaptured in war, are not held to merit punishment, for 
they only obeyed their love of liberty ; but the breach of parole 
justly subjects such persons to heavy punishment. (Heffter, 
§ 129.) Deserters, if captured, acquire no rights from joining 
the other belligerent, and may be put to death. The property 
belonging to combatants, or taken on the field of battle, has been 
considered to be lawful plunder, and usually goes to the victorious 
officers and troops (such of it as is not stolen), as a reward of 
successful bravery. 

The treatment which the milder modern usage prescribes for 

5. Treatment of regular soldiers is extended also to militia called 
irregular soldiers, out by public authority. Guerilla parties, however, 
do not enjoy the full benefit of the laws of war. They are apt 
to fare worse than either regular troops or an unarmed peasantry. 
The reasons for this are, that they are annoying and insidious, 
that they put on and ofi* with ease the character of a soldier, and 
that they are prone, themselves, to treat their enemies who fall 
into their hands with great severity. 

§129. 

It is in regard to non-combatants and their property that the 

6. Non-combat- mildness of modem warfare appears in most striking 
ants and their contrast with the Severity of ancient. The old rule 
prope y. ^^^ ^^ regard every human being pertaining to 
the enemy's country as a foe, to lay waste territory, kill or take 
captive those who could serve in the enemy's armies, enslave 
women and children, and carry off all the property of value which 
could be transported. Wars to a considerable extent were rava- 
ging forays into a hostile country, and the more harm was done, 
the sooner, it was thought, redress could be procured. War 
Usages of the thus, especially at Rome, fed the public treasury, sup- 
ancients, plied the market with slaves, and laid the founda- 
tion of the wealth of noble families. The mango or slave-dealer 
accompanied the armies, and forwarded the captives, purchased 
by him at wholesale, to the city market. If a territory was con- 
quered, the former inhabitants were stripped often of a part of 
their lands, and we find one-third confiscated by the Komans on 
a number of occasions ; or they were removed in mass, as was 
common in the East, into another country. When the Germans 
conquered the empire, the horrors of war for the inhabitants were 
not as great as those which the Romans in their best days inflicted 
on the conquered, for the provinces yielded with slight struggles, 
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and the possessors of the soil were generally allowed to retain a 
part, from one to two thirds, of their lands. 

In the middle age the treatment which Christians received 
from Christians during invasions was somewhat of the middle 
better ; although between them and Mohammedans ^®* 
the law of the sword prevailed. Still, although women, children, 
and ecclesiastical persons were mercifully used, every able-bodied 
peasant was accounted an enemy ; armies were quartered on an 
invaded district ; and pillage as well as devastation was the rule. 
In 1346, the English, under Edward III., marched through Nor- 
mandy, burning and ravaging ; but though they collected a vast 
booty, the army at Crecy was very soon afterwards in severe 
want. Nearly seventy years after this, when Henry V. invaded 
France, a truer policy prevailed : the army was accompanied by 
stores, only bread and wine were exacted from the peasants, even 
when offering resistance ; and orders to the troops forbade in- 
juries to property and insults to women. At the end of this cen- 
tury the invasions of Italy by the French under Charles VIII. 
and Louis XII. were characterised by a return to greater bar- 
barity. The invaders lived on the resources of the country, and 
the spirit of plunder was insatiable. 

The same spirit was seen in that terrible scourge of Ger- 
many, the thirty years' war. Count Mansfeld's of the thirty 
maxim was that war should support itself, while years' war. 
Christian of Halberstadt, of the Protestant party, like Mansfeld, 
was no better than a robber and incendiary. On the side of the 
Imperialists, Wallenstein did not curb the rapacity of his troops, 
who plundered on every hand for food, and Tilly's armies were 
worse governed. Nor did the French under Guebriant behave 
much better. But how could armies be kept from plunder and 
brutality, which, being unpaid, lived by requisitions, made food 
and winter quarters the object of their campaigns, and were a 
colluvies of all nations, without good officers or a sense of pro- 
fessional honour. Gustavus Adolphus paid and disciplined his 
troops, but the generals of the Swedes after his death allowed 
greater licence to their forces : thus Baner, after the victory of 
Wistock, laid Saxony and Bohemia waste. 

In the earlier wars of Louis XIV. the treatment of non-com- 
batants and their property was no better — in some of the tune of 
respects was even worse. Turenne laid waste large **^^ ^^• 
tracts of country to deprive the enemy of the means of subsist- 
ence. The crimes of the army under Catinat, Feuquieres, and 
Malos, the terrible ravages of the Palatinate, were sanctioned by 
orders from Paris. But in the war of the succession Marlborough 
and Villars introduced something like humanity into the conduct 
of their armies. By an understanding between the commanders^ 

M 
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each belligerent levied contributions on the district occupied by 
his troops, which were not to exceed a certain amount, deter- 
mined by commissioners of the two hostile parties. If the local 
authorities thought that too large a sum had been demanded, 
* they sent in complaints to the head-quarters of the friendly 
army, which were attended to immediately.' ViUars declares 
his satisfaction at having fed an army of two hundred battalions, 
and of more than three hundred squadrons of cavalry for three 
months on a space near the Rhine of a hundred square leagues 
without forcing a peasant to quit his dwelling. 

* The Prussians and Austrians in the time of Frederick the 
Of Frederick the Great contented themselves with levying contribu- 
Great. butions where they moved ; and, speakmg generally, 

the habit of depending for subsistence on magazines and on the 
cumbrous provision trains which followed armies on their march, 
is noted by Jomini as a characteristic of the eighteenth century.* 
In the war of our revolution the British government declared it 
AndoftheBng- to be right in war (1) to demand provisions, and 
^^ the raise contributions, which may be enforced, if neces- 

sary, by the sword ; (2.) to ravage a territory where 
you have no other way of bringing an enemy to an engagement 
or to terms ; (3.) to treat rebels as enemies. The right to ravage 
has not been asserted or acted upon since, unless in a few cases, 
which were pretended to be extreme. In the last war between 
Great Britain and our country, nothing was taken from private 
persons without being paid for, and the same may be said, we 
believe, of our war with Mexico. 

The wars of Napoleon were marked by the enormous requisi- 

^ ^^ , tions which were levied upon invaded countries, pro- 

of Napoleon. , . . ^ f , , *^. i 

ducmg amounts nearly large enough to save the 
necessity of increased taxes upon Finance itself. The rule with 
Bonaparte was to make the war pay for the war. Thus, after the 
battle of Jena, in 1806, the requisition upon humbled Prussia waw 
more than a hundred millions of francs ; half that sum was im- 
posed on the province of Valencia, after Suchet's conquest of ii> 
in 1812, and the conquering army was to have a donative of two 
hundred millions besides, to be collected chiefly from the same 
quarter of Spain. 

During his Peninsular wars, Wellington was among friends — • 
where all codes require private property to be respected — until 
he entered France in 1813, and their policy, if nothing else, de- 
manded the observance of the same rule. But he seems to have 
regarded requisitions as iniquitous, and when the ministry at home 
proposed that he should adopt them, he opposed the system as 
needing terror and the bayonet to carry it out — as one for which 
the British soldier was unfit, and as likely to injure those who re> 
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sorted to it.^ The right to levy contributions was again enforced 
by the Prussians in the war of 1848 with Denmark, but it slum- 
bered, we believe, in the recent war of the allies against Russia. 

§ 130. 
To sum up all that has been said on this topic, we may lay 
down the following rules of war : — „ . 

TT»*x •• • i. jxi' SammiDg up. 

1. Frivate persons remaining quiet, and taking 

no part in the conflict, are to be unmolested, but if the people of 
an invaded district take an active part in a war, they forfeit their 
claim to protection. This marked line of separation between the 
soldier and the non-soldier is of extreme importance for the in- 
terests of humanity. 

2. The property, movable, as well as immovable, of private 
persons in an invaded country, is to remain uninjured. But if 
the wants of the hostile army require, it may be taken by au- 
thorised persons at a fair value ; but marauding must be checked 
by discipline and penalties. 

3. Contributions or requisitions are still permissible, on the 
plea, first, that they are a compensation for pillage, or an equita- 
ble repartition of what would accrue from this source — which, if 
pillage is wrong, is no plea at all ; and, again, that they are 
needed for defraying the expenses of governing a conquered pro- 
vince, which is a valid plea when conquest has been effected, but 
not before ; and thirdly, on the plea that in a just war it is right 
to make the ' enemy's country contribute to the support of the 
army, and towards defraying all the charges of the war.'* But 
if the true principle is that war is a public contest, waged between 
the powers or authorities of two countries, the passive individual 
ought not to suffer more than the necessities of war require. 
Vattel adds ' that a general who would not sully his reputation is 
to moderate his contributions. An excess in this point is not 
without the reproach of cruelty and inhumanity. But many gene- 
rals will go to the extreme of what they think can be exacted^ with- 
out regard to their reputation ; and cruelty and inhumanity are as 
unavoidable in such transactions as they would be if sheriffs and 
their men were to levy on goods by force of arms, and pay them- 
selves out of the things seized. Moreover requisitions are demo- 
ralising, and defeat their own ends. They foster the lust of con- 
quest, they arouse the avarice of officers, they leave a sting in the 
memories of oppressed nations ; who, when iniquity is full, league 
together to destroy the great plunderers of mankind. The only true 
and humane principle is that already laid down, that war is waged 
by state against state, by soldier against soldier.' The state resists 

1 Napier; u. s. iv. 21. a Vattel, iii. 9, § 165. 

s We cannot forbear inserting, as bearing on this point, an opinion of Portalis, 
in his speech at the installation of the council of prizes, which we borrow from 
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an eflTort to obtain jnstice ; the soldier obstructs the way of the 
armed officer of justice, and must be resisted. 

4. Extraordinary cases, as retaliation (§ 126), and perhaps, 
in fighting with barbarians or semi-barbarians, who acknowledge 
no rules of war, the necessity of reading them a severe lessoQ 
(Compare § 136), will justify a departure from these principles. 
But pillage and devastation are seldom politic, even when they are 
supposed to be just. 

§131. 

The older practice made little distinction between public and 
7. Public pro- private property, little between public property of 
perty. different kinds. That which had the least relation 

to military afiairs, as libraries, works of art, public buildings for 
peaceful purposes, might be plundered or destroyed. For nearly 
two centuries the Palatine manuscripts, which were taken from 
Heidelberg in the thirty years' war, remained at Rome, and 
Napoleon transported pictures to the Louvre from every quarter 
where his arms penetrated. 

The treasures of the Palatine library, or rather apart of them, 
were restored after the peace in 1815. When the allies entered 
Paris after the battle of Waterloo, they recovered the works of 
art which the French emperor had robbed them of. At the same 
time a requisition was made on Paris of a hundred millions of 
francs, which was afterwards greatly reduced in amount. Great 
complaint has been made against these measures by Frenchmen 
of all political shades ; against the latter as extortionate and 
oppressive, and the other, as a shameful abuse of victory. But 
the requisition was not beyond the means of the capital, nor un- 

Hefiter, § 119 : * The right of war is founded on this, that a people, in the interestfl 
of s^^lf-conservation, or for the sake of self-defence, will, can, or ought to use force 
against another people. It is the relation of things, and not of persons, which con- 
stitutes war ; it is the relation of state to state, and not of individual to individual. 
Between two or more belligerent nations, the private persons of which these nations 
consist are enemies only by accident ; they are not such as men, they are not even 
as citizens, they are such solely as soldiers.' 

To the same effect are Talleyrand's words in a despatch to Napoleon, of Nov. 
20, 1806 : * Three centuries of civilisation have given to Europe a law of nations, 
for which, according to the expression of an illustrious writer, human nature cannot 
be sufficiently gratefuL This law is founded on the principle that nations ought to 
do to one another in peace the most good, and in war the least evil possible. 

* According to the maxim that war is not a relation between a man and another, 
but between state and state, in which private persons are only accidental enemies, 
not such as men, nor even as members or subjects of the state, but simply as its 
defenders, the law of nations does not allow that the rights of war, and of conquest 
thence derive.!, should be applied to peaceable, unarmed citizens, to private dwellings 
and propertie<», to the merchandise of commerce, to the magazines which contain S . 
to the vehicles which transport it, to unarmed ships which convey it on streams ana 
seas ; in one word, to the person and the goods of private individuals. 

* This law of war, boiU of civilisation, has favoured its progress. It is to this 
that £urope must ascribe the maintenance and increase of ner prosperity, even in 
the midst of the frequent wars which have divided her.' 



§ 132 AND EEDEESS OP INJUEIES, ETC. 165 

authorised bj the practice of the French themselves, and the 
recovery of the works of art was an act of simple justice, not pre- 
cluded by previous treaty. 

The rule is now pretty well established, that while all mili- 
tary stores and buildings are lawful plunder, and while every 
edifice in the way of .military movements — whether, indeed, 
public or private— may be destroyed, whatever does not con- 
tribute to the uses of war ought to remain intact. It was a blot 
to the British character when they burned the capitol at Wash- 
ington, and the excuse for it, on the ground of retaliation, al* 
though insufficient, showed the necessity for an excuse to the 
civilised world. Even military hospitals are spared, if not mis- 
used for a hostile purpose. (Note 11.) 

§ 132. 

Among the ancients, the licence of war in successful sieges and 
storms was unlimited. The butchery of the PlatsBans, g gj ^^^ 
the intended but revoked cruelty of the Athenian storms of forts 
people towards Mitylene, their treatment of the Me- ^^^ ^^'^' 
lians, the sack of Thebes by Alexander, and many similar events, 
show that, on such occasions, rapine, wholesale slaughter, and 
enslavement, whether of garrisoning troops or of citizens, were 
dependent on the conqueror's will. So, too, the sack of Syracuse, 
although captured without a storm, that of Carthage, that of 
Corinth, and of other towns by the Romans, repeated the same 
scenes. The sieges of Europe, down to modern times, were ter- 
minated in a manner not less disgrace&l to the general and the 
soldier. Thus Rome suffered as much when taken by the generals 
of the Emperor Charles V. as in any siege it ever sustained. 
* When Henry II. of France entered the Low Countries, every 
city which did not surrender before he opened fire, was given up 
to destruction, the garrison hung, the inhabitants put to the sword.' 
The fate of Magdeburg, in the thirty years' war (1631), is per- 
haps the most dreadful act in the gloomy drama, and natumlly 
provoked the retaliation of the Protestants, when Wurtzburg 
was captured. If Cromwell put the garrisons of Tredah and 
Wexford to the sword, after the storming of those cities, it was a 
cruel policy but was less than the practice of war at that time 
permitted. 

More modem usage in sieges and storms, though in some 
respects very harsh, shows an advance in humanity. There is a 
distinction to be made between forts and fortified tovms. Any 
means of assailing a fort may be used which are likely to be suc- 
cessful, but many generals abstain from bombarding a garrisoned 
town, and resort to storming in order to save the inhabitants ; or 
if the nature of the place, or anything else, renders bombardment 
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necessary, they give notice to the inhabitants, that they may retire 
to a place of safety. It was a proceeding worthy only of bar- 
barians, when Suchet drove the people of Lerida, in Catalonia, 
into the citadel, then threw shells among the unprotected multi- 
tude, and compelled the governor to capitulate by such an appeal 
to his humanity. Formerly it was regarded somewhat in the 
light of a crime if a conmiander of a fortress held out as long as 
he could, and instances may be adduced where such officers were 
put to death for their obstinacy. Now, in ordinary cases, sur- 
rendering at discretion only reduces the soldiers to the state of 
prisoners of war. A commander who should blow up the works 
of his fortress, and break through a blockading army, would, ac- 
cording to the opinion of some, be doing an act contrary to the 
laws of war ; but this does not appear to be true, although the 
blockader might be justified in refusing quarter to those, or at 
least to those officers who should seek thus to deprive them of 
the fimit of their toils. ^ 

When a fortified town has been stormed, the prevailing usage 
of modern as of ancient warfare is, to let the soldiers have full 
licence. The frightful scenes at the storms of Ciudad Rodrigo, 
Badajos, and St. Sebastian, under so humane a general as Wel- 
lington, show that it is thought impossible at such times to curb 
the ferocity of soldiers. Wellington himself was of this opinion ; 
but, says Napier,* ' let the plunder of a town after an assault be 
expressly made criminal by the laws of war, with a due punish- 
ment attached ; let a select, permanent body of men, receiving 
higher pay, form a part of the army, and be charged to follow 
Storming columns, with power to inflict ' even death, if necessary ; 
let money, in proportiou to the importance and delay of the ser- 
vices, be paid to the successful troops, and *with such regula- 
tions, the storming of towns would not produce more military 
disorders than the gaining of battles in the field.' 

§133. 

The liability of private property to capture on the sea we 
Laws of war on have already considered, and the regulations of 
the sea. capture we shall reserve for a separate section. It 

has, moreover, already appeared that the usages of naval war- 
fare are more like those relating to attacks on forts than like 
those which control ordinary land operations ; and that even 
submarine instruments of death, exceptionable as they are, are not 
yet discarded. A word remains to be said in regard to the treat- 
ment of seaports and coasts by vessels of the enemy. For a 
a long time it was lawful to descend upon coasts, bombard towns, 

1 Compare Napier, u. s. iv. 252. « lb. iv. 216. 
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levy contributions, and burn places which refnsed to pay them. * 
Even in 1813, the British admiral, Cochrane, had orders to 
destroy property on the American coast, bnt the injury done to 
Newark, in Canada, by our forces, was given as the reason. 
More recent operations have shown a milder spirit. Odessa was 
not attacked in the late war with Russia, as being merely a com- 
mercial port. On the whole, there are signs that ravages by 
forces on both elements and requisitions on the ground of exemp- 
tions from them are growing obsolete. 

§ 134. 

Communications between enemies in war have long been 
carried on by heralds, persons bearing flags of truce, . 

cartels for the exchange of prisoners and other pur- 
poses, &c. A belligerent may decline to receive a flag of truce, 
or to hold any intercourse with the enemy, or may even fire upon 
those who persist in attempting to open such intercourse after 
being warned off, but the bitterness of war rarely reaches this 
point. 

Contracts lawful during war, as safeguards and passports, 
licences to trade, armistices, ransom contracts, contracts to pay 
requisitions, and the like, will be considered elsewhere, as far as 
may be necessary. (Compare § 146, § 147, § 142.) 

§ 135. 

A general rule of war allows the punishment of death to be 
inflicted upon spies who are found in disguise within 
the lines of an army. The case of Major Andre, 
painful as it was, was strictly within military usage. But mili- 
tary spies,in their regimentals, when taken, are treated as ordinary 
prisoners of war. 



Section III. — Of Civil Wars, Wars with Smages^ Piracy and the 

Slave Trade. 

§ 136. 

We have thus far contemplated wars between sovereign states, 
but there may also be intestine or internal wars ; wars with 
hordes of savages, or with nations not governed by our interna- 
tional code ; and wars with pirates. 

1 The German word brandschatz^ literally denoting an estimate of the burning 
or an equivalent to the burning of a dwelling or town, and applicable to the opera- 
tions of both military and naval war, contains in itself the history of whole ages 
of barbarity* 
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By internal war we intend movements more serious and 
Internal ware ^^.sting than Sedition, waged by portions of the 
people of a conntry against one another — inclnding 
in the term country the complex body of a nation and its colonies 
or other dependencies. In some cases the connection with de- 
pendencies may be so remote that the war may almost be called a 
foreign one. A civil war is one in which the opposing parties 
are distributed over the territory ; while a war in which they 
are localised may be called a rebellion, insurrection, or revolt. A 
civil war again does not aim at the destruction of unity, but 
rather at some change of government, constitution, or laws, 
while the other may aim at sundering parts before united. 

With internal wars international law comes into contact so fe.r 
as the laws of war, that is, of humanity and natural justice are 
concerned, and also in the bearings of the war upon the intrests 
and rights of foreign states — a point to be considered in the 
sequel. (§ 166 5.) In every state there are laws against resistance 
to the authority of the government, defining sedition, treason, and 
the Hke, and punishing in person or property or both. When 
an internal war breaks out, the government must determine 
whether the municipal or the international code, in whole or in 
part, shall be adopted. In general the relation of the parties 
ought to be nearly those of ordinary war, which humanity de- 
mands, and udll 5e, because otherwise the law of retaliation will 
be applied. Municipal law may be enforced with less evil in the 
way of pecuniary than of personal penalties ; fines or confis- 
cations may be efficacious in strengthening the government and 
deterring from rebellion. If slaves, as among us, form a part of 
the property of the rebels, since slavery is local and the law of 
nations knows of no such thing (§ 70, § 138), the advancing 
military power of the government may set them free and use or 
protect them ; and indeed, if force overthrows the local laws on 
which slavery rests, they become free of course. 

The same rules of war are required in such a war as in any 
other — the same ways of fighting, the same treatment of pri- 
soners, of combatants, of non-cOmbatants, and of private property 
by the army where it passes ; so also natural justice demands the 
same veracity and faithfulness which are binding in the inter- 
course of all moral beings. 

Nations thus treating rebels by no means concede thereby 
that they form a state, or that they are de facto such. There is 
a difference between belligerents and belligerent states, which 
has been too much overlooked. 

When a war ends to the disadvantage of the insurgents, 
municipal law may clench the nail which war has driven, may 
hang, after legal process, instead of shooting, and confiscate the 
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whole instead of plundering a part. But a wise and civilised 
nation will exercise only so much of this legal vengeance as the 
interests of lasting order imperiously demand. 

Again, as savage tribes are not governed by the justice which 
is acknowledged in Christian lands, international ware with sav- 
law is here hkewise inappHcable. But here one of »«es. 
the parties being a subject of a code which he beheves to be 
founded in justice, it would be flagitious for him to depart from 
the essential principles which he observes towards other Chris- 
tian states. Thus, while summary punishment for robbery and 
treachery may be expedient, the Christian state is bound by its 
own character and practice, in warring with savages, to exercise 
good faith and humanity, to treat prisoners well, to respect 
treaties and truces, and to regard the civil rights of the savage 
communities. For though too degraded to understand what their 
obhgations are, they can be raised far above their present level 
by humane examples ; while civilised men, falling down in their 
dealings with savages to their level, only increase their spirit of 
suspicion and revenge, and sink them to lower depths of ferocity. 

Here let it be added that the civilised and half-civilised 
nations of the world, which have not owned our Dealings with 
law of nations, deserve a peculiar consideration. Sho'do^not^owa 
The object in their case ought to be not only to act our code. 
justly and kindly towards them, but also to lead them to adopt 
our international law. Why should they not, if it is based on 
the true principles of human nature, presupposes a universal 
morality, and is thus fitted to be the law of mankind ? In all 
probability a short time will be needed to bring Persia, Siam, 
China, or Japan, under this law, compared with that during 
which Christian states have been making and breaking it. 

§ 137. 

With piracy, however, the law of nations has to do, as it is 
a crime not against any particular state, but against pfa^t^ and their 
all states and the established order of the world, treatment. 
Piracy is robbery on the sea, or by descent from the sea upon 
the coast, committed by persons not holding a commission from, 
or at the time pertaining to, any established state. It is the 
act (1.) of persons who form an organisation for the purposes of 
plunder, but who, inasmuch as such a body is not constituted 
for political purposes, cannot be said to be a body politic ; (2.) 
of persons who, having in defiance of law seized possession of a 
chartered vessel, use it for the purpose of robbery ; (3.) of per- 
sons taking a commission from two belligerent adversaries. The 
reason for ranking these latter among pirates is, that the animus 
furandi is shown by acting under two repugnant authorities. It 



170 BIGHTS OF SELF-DEFENCE § 18*7 

has been held by some that a vessel which takes commissions 
even from two allies, is guilty of piracy, ^ but others, as Wheaton 
(*E1.* ii. 2, § 15), and Phillimore (i. 394), regard such an act 
only as illegal and irregular. 

On the other hand, it is not held to be piracy if a privateer or 
other armed vessel, exceeding its commission, prey on commerce 
admitted by its sovereign to be friendly. Offences of this kind 
entitle the injured party to compensation, but the jurisdiction 
belongs to the vessers sovereign, who is responsible for the con- 
duct of his officer. 

Piracy being a crime against nations, may be brought before 
any court, no matter what the nationaHty of the plaintiff or the 
origin of the pirate may be. It is a natural although not a neces- 
sary consequence of this principle, that an acquittal by any court 
in Christendom is an effectual bar against another trial for the 
same offence. 

As pirates acquire no title to what they take, on recapture it 
reverts to the proprietor without application to the rule of post- 
liminy. (Compare § 143.) 

The punishment of piracy depends on the municipal law of 
the state where the offence is tried : the established penalty is 
death. 

The law of each state may enlarge the definition of the crime 
of piracy, but must confine the operation of the new definition to 
its own citizens and to foreigners on its own vessels. So by treaty 
two states may agree to regard as piracy a particular crime which 
is not classed under international piracy. The effect of such a 
treaty is to give to both states jurisdiction for this crime over the 
citizens or subjects of both, but its operation has no bearing on 
other nations. 

In the time of Bynkershoek it was made a question whether 
the Barbary powers were pirates, as earlier writers on the law of 
nations had pronounced them to be. He decides that they form 
states, and may be * justi hostes ' in war ; and that in fact Europe 
had acknowledged this by making treaties with them. No One 
now will question this, especially as in the course of time these 
states — those of them which still exist — have in a measure laid 
aside their piratical habits.^ (Note 12.) 

1 This is taught by Hautefeuille (i. 190, ed. 2) after Mass^, De Martens (Snr les 
Armatears, chap, ii, § 11) and Yalin. 

2 For piracy in general, compare especially Bynkersh. QusBSt. J. P. i. 17, entitled 
De Piratica, et an Barbari in Africa sint Pirat®. (Compare also Kent, lect. ix. and 
Wildman, ii. 150. The principal passages of the Roman lawyers respecting resto- 
ratioQ of things taken by pirates without postliminy, are one from Ulpian (Dig. 
49, Tit. 15, 24), * qui a latronibus captus est, servus latronum non est ; nee post- 
liminium ill! necessarium est,* and one from Paulus (u. s. 19, § 2), * a piratis aut latro- 
nibus capti liberi permanent.' 
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§138. 

In the progress of humane and Christian principles, and of 
correct views of human rights, slavery has come to is the slave trade 
be regarded as an unjust and cruel degradation of i*™*^^ 
man made in the image of God. It is, accordingly, a status un- 
protected by the law of nations, and supported where it exists, 
only by local law. (§ 70.) Hence persons seized to be sold as 
slaves in a territory where the importation of slaves is forbidden, 
commit no crime when they get possession of the vessel, and either 
slay the crew, or compel them to sail for another country. They 
are only defending their lawful rights. Thus, when certain blacks 
who had lately been imported into Cuba from Africa, and were 
therefore illegally held in bondage, and were by right free accord- 
ing to Spanish law, rose on the crew between Havana and Puerto 
Principe, killed the captain, and finally came into the waters of 
the United States, it was held by the supreme court that if they 
had been slaves, our treaties with Spain would have required their 
restoration, but that they were not slaves, and if not slaves, not 
pirates.^ 

With new views of men's rights, and with fuller knowledge 
of the woes inflicted on Africa by the slave trade, this traffic, which 
misguided benevolence at first suggested, became abhorrent to 
the feelings of Christendom, and has everywhere become unlawful. 
Denmark, we beHeve, led the way, in 1792, by prohibiting the 
slave trade and importation into her colonies of slaves from abroad 
after the year 1802. Under the constitution of the United States, 
the importation of slaves could not become illegal before 1808, 
but acts passed in 1794 and 1800 forbade all citizens and resi- 
dents to carry slaves from this country to a foreign one, or from 
one foreign country to another. In 1807 the importation of slaves 
was made to cease after January 1, 1808, and in 1818 a law was 
passed increasing the penalties of the trade and applying to all 
participation of citizens of the United States in it. In 1819 the 
vessels and effects of citizens found to have been engaged in the 
trade were made liable to seizure and confiscation. And by the 
act of March 3, 1820, all persons over whom our jurisdiction ex- 
tends, that is, all persons in vessels owned within the United 
States, and all citizens on foreign vessels concerned in the slave 
trade, or in kidnapping negroes or mulattoes, were to be deemed 
pirates and to suffer death. 

In Great Britian, the first act declaring the slave trade un- 
lawful was passed in 1807, but not until 1824 was it pronounced 
to be piracy. Nearly all the nations of Europe have subsequently 

1 United States v. The < Amistad,' 15 Peteis, 518-598. 
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passed laws more or less stringent against the traffic. Its aboli- 
tion was conceded by Spain in her treaty with Great Britain, in 
September 1817. Portugal agreed to prohibit it north of the 
equator, by treaty with England, of January 22, 1815, and it ought 
by the same treaty to have come altogether to an end when the 
independence of Brazil was acknowledged in 1825. It ceased to 
be legal in Brazil by 1830, and in 1881 a law of that country not 
only freed all slaves who should be imported afterwards, but also 
provided for their reconveyance to Africa. 

In 1824, the house of representatives in our congress, by a 
very large majority, requested the president to make arrange- 
ments by which the slave trade should become piracy under 
international law; but nothing was hereby effected. (§ 198.) 
Great Britain, both before and after this, in a number of treaties, 
secured the suppression of the trade, with the mutual right of 
search, of which we shall speak hereafter. (§ 197.) In her treaty 
with Brazil of March 13, 1827, it was stipulated that, after three 
years, a subject of the Emperor of Brazil carrying on the trade 
should be deemed and treated as a pirate. This must mean that 
whatever may be done under the laws of nations for the detec- 
tion and seiznre of pirates might be done under the treaty to- 
wards Brazilian slave traders, as search, capture, and trial before 
the captor's courts ; but England forbore to take the steps to 
which the treaty gave her a right. ^ 

However much the slave trade may deserve to be ranked with 
piracy, or ranked as a worse crime still, it is not yet such by the 
law of nations, and would not be, if all the nations in Christendom 
constituted it piracy by their municipal codes. For the agreement 
of different states in the definitions and penalties of crimes by no 
means gives to any one of them the right to execute the laws of 
another. That power must be acquired by treaty between sepa- 
rate states, or by consent of all states, in which latter case it would 
belong to international law. Meanwhile, the fact that the slave- 
trade has not been placed in this category adds greatly to the 
difficulty of suppressing it, as will appear in the sequel. (§ 199.) 



Section IV. — Capture and Recapture, Occupation and Recovery 

of Territory. 

§ 139. 

Capture of private property has nearly disappeared from land 
Capture in gene- ''^Q^fare, bat is allowed by international war, as well 
rai, espedaUy in the case of neutrals as of enemies, at sea. The 

from enemies. i_ ••ii. i*ii_ a. 

same humane principles, however, which have put a 
stop to it on the one element are at work to abridge its sphere on the 

^ Wildman^ ii. 150, seq. For the section in general, compare Kent, lect. ut. 
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other. Tho rule already adopted by the principal Earopean 
powers that free ships engaged in lawfnl trade make free goods, 
is snre to become nniversal ; and if so, the hostile property ex- 
posed to the cmisers of the other belligerent may become so in- 
considerable that the trade of plundering on the sea will be hardly 
worth carrying on. Meanwhile, the only specious pretexts for 
marine capture are these two, that the enemy's commerce fur- 
nishes him with the means of war, so that it may justly be ob- 
structed, and that the captured vessels are pledges for the repara- 
tion of injuries. The former pretext will ainouut to nothing, if 
hostile trade can be conducted in such a way as to exempt it from 
capture. The other pretext will require that ships and goods 
captured be regarded, until peace settles all questions between 
nations, as simply detained to be restored, or have an equivalent 
paid for them if necessary. We must profess, however, that we 
indulge that ' pious chimsera,' as it has been called, that all pri- 
vate property on the sea, engaged in a lawful trade to permitted 
ports, ought to cross the seas in safety ; we have the sanction of 
the authority of Franklin, and of sober propositions made by our 
own government, for regarding such a rule as both desirable and 
practicable ; we must esteem it nearer to justice, and certainly to 
humanity, than the present inequality of risk on the two elements ; 
and it will probably be found, owing to the new rule in favour of 
neutrals, that marine capture will not be worth retaining.^ 

The fact, meanwhile, is that on land the property of combatants 
when taken in battle, goes to the victors, and that soldiers have 
generally free licence of plunder at the storming of towns. On 
the sea, property of the enemy's subjects in their ships is lawful 
prize, unless secured by a special permit. And on both elements 
most kinds of public property of the enemy are exposed to hostile 
depi*edations. The right ia exercised even against such vessels 
as have had no notice of the commencement of hostilities, and 
everywhere except in neutral waters. 

§ 140. 

From the principle that states are the belligerent parties, it 
flows, as we have seen, that an authority derived property in 
from the .state is necessary, before a prize ean be prizes, how and 
taken. It flows also, from the same principle, that ^ eJ^^^eg^- 

^ In a meeting of the chambers of commerce of Hamburg and Bremen, resolu- 
tions have been recently passed to memorialise the congress expected to meet at 
Paris, in favour of the exemption of private property on the sea from capture. The 
resolution passed at Bremen, Dec. 2, 1859, is as follows : — * That the inviolability of 
person and property in time of war, on the high seas, extended also to the subjects 
and citizens of bMligerent states, except so far as the operations of war necessarily 
restrict the same, is imperatively demanded by the sentiments of justice universally 
entertained at the present day.* They then request the senate of Bremen to support 
this principle, and to lay the subject before the German confederation or the proposed 
congress. 
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all private title to prize must be derived from the laws of the 
state. When does such a title commence? Some have said, 
at the moment of capture, or of taking possession, as though 
the vessel taken were a res nulliits; others after twenty- four 
hours* possession ; others, when the prize is carried infra proe^ 
sidia, and is thus secure against recapture ;^ and others, finally, 
when a court has adjudged it to the captor. * The question,' says 
Kent, ' never arises but between the original owner and a neutral 
purchasing from the captor ; and between the original owner and 
the recaptor. If a captured ship escape from the captor, or is re- 
taken, or the owner ransoms her, his property is thereby re- 
vested. But if neither of these events happens, the question as 
to change of title is open to dispute, and many arbitrary lines 
have been drawn, partly from policy, to prevent too easy dis- 
position of the property of neutrals, and partly from equity, to 
extend the^t^^ posiliminii in favour of the owner. *^ Thus there 
is no settled view or principle as to the time when a title from 
capture begins. Perhaps no definite rule can be laid down any 
more than in answering the question when occupation ends in 
ownership, which the laws of difierent states will determine 
differently. The state's title begins in the fact of seizure accord- 
ing to the rights of war — that is, * when the battle is over, and 
the spes recwperandi is gone.' (Phillimore iii. 460.) But the 
title can be contested in certain circumstances by neutral govern- 
ments, as on the ground that capture was made in their waters ; 
or by private subjects of neutral governments, as in the various 
cases of seizure of neutral goods and ships ; or by subjects of the 
enemy, as where licences to trade were not respected by the 
captor. If, now, a neutral buys the prize immediately after cap- 
ture, he buys it subject to the claims of injured parties, and has 
his remedy in the captor's courts, provided the latter conveys 
that for which he had no good title. If the owner ransoms her, 
he extinguishes the captor's title, of whatever kind it be, good or 
bad. The laws of the state determine the steps which the captor, 
as the state's agent, must take in regard to the property, and es- 
pecially at what time he is allowed to have an entire or partial 
interest in the things taken. It is the first duty of the captor, 
says Mr. Wild man (ii. 176), to bring in his prize for adjudication, 
but * if this is impossible, his next duty is to destroy the enemy's 
property ; if it be doubtful whether it be the enemy's property, 
and impossible to bring it in, no such obligation arises, and the 

* Compare Bynkersb. Qtuest. J. P. i. 4. The twentj-four honrs' rule grew up in 
modem Europe, and is purely arbitrary. The rule that the prize must be carried 
infira prsesidia was a Roman one ; * cujus juris non alia ratio est quam quod tunc 
omnis rei persequendse et recuperandse'spes decoUav^t.' Bynkersh. u. s. 

2 Kent, L 101, lect. v. 
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safe and proper course is to dismiss.' Of course, if this doctrine, 
based on English decisions, be true, destruction of neutral ships 
or property by mistake must be made good by the cruiser's 
government.^ (Note 13.) 

§ 141. 

By modem usage, a complete title to a prize taken at sea is 
given to the captor only by the sentence of a com- complete title 
petent court. By a competent court is intended one given by a court. 
which by the law of the state has jurisdiction in matters pertain- 
ing to prize, no matter what other jurisdiction it may have or 
not have. Such courts in the United States are the district 
and circuit courts of the confederation, with appeal up through 
the circuit to the supreme court of the Union ; such were in 
France, after 1659, the council of prizes, with appeal to the 
council of state, and thence to the royal council of finance ; and 
such are, in the British dominions, the vice-admiralty and ad- 
miralty courts, from whom appeal lies to a committee of mem- 
bers of the privy council, known as the judicial committee. 
And, in general, the court must be one acting under the autho- 
rity of the captor's sovereign, and holding its session at home or 
within the territory of an ally. A consul or ambassador residing 
abroad has no jurisdiction, it is held, in prize cases ; and when 
the French government, in 1796, allowed their consuls and vice- 
consuls in neutral ports to decide such questions. Sir W. Scott 
declared it a thing unheard of. (Manning, p. 381 ; Heffter, 
§ 138.) Neutrality is too delicate a thing to allow either the 
courts or territory of neutrals to be used in such cases. ^ It is 
not necessary, however, that the prize itself should be conveyed 
into the ports of the captor's sovereign or of his ally, but if a 
neutral consents, it may be taken into a convenient port of that 
description. Such consent the neutral may give or withhold, as 
he judges best, and it is not generally withheld ; but perhaps the 
strictest notion of what neutrality reqxiires, and the true policy 
of neutrals, which is to render capture on the high seas as incon- 
venient as possible, demand of them to close their ports to prizes 
unless some urgent cause, as a storm or the vessel's condition, 
should render temporary sojourn there necessary. It will be the 
captor's right, if the neutral opens his ports, to carry their prizes 
taken from the neutral's own subjects as well as those belonging 
to any other nationality. 

^ The doctrine is unsafe for neutrals, where the cruiser pertains to a belligerei^t 
de facto, attempting to become a nation, not to a lawful and acknowledged power. 

2 Sir W. Scott knew of no instance where neutral courts exercised such jurisdic-* 
tion, but Mr. Manning produces one from a treaty made between Denmark and} 
Genoa in 1789. (P. 881.) 
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§ 142. 

It may, for various reasons, be inconvenient to send a prize 
Ransom of cap- ii^to a port, and a captor sq sitnated will be apt, if 
tnred vessels. permitted, to let the prize go free again for less than 
its worth. For these reasons, and in accordance with the prac- 
tice of ransom formerly so common on the land, it began to be, 
aboat the end of the seventeenth century, the custom to allow 
captors to liberate a captured vessel on an engagement to pay a 
certain ransom. The receipt for the ransom is of the nature of a 
passport or safe-conduct, and contains a permission good against 
ail cruisers of the belligerent or his ally, to pursue a certain 
voyage. Only in cases of necessity can the route and time laid 
down be departed from without violating the contract. The con- 
tract insures against molestation from other cruisers, but not 
against other kinds of hazard, and the ransom would still be 
binding, if nothing were said to the contrary, in case the vessel 
perished by the perils of the seas. 

As it is difficult to enforce the payment of ransom during 
Hostages to secure war, the custom has prevailed, more or less, to 
the ransom. deliver ovcr to the captor hostages, who might be 

detained until the liquidation of the contract, and whose ex- 
penses were provided for in the ransom-bill. The hostage being 
only collateral security, his death or flight cannot release from the 
contract. If the master or owners refuse to fulfil their stipula- 
tion, the hostage's remedy lies in an appeal to the courts of the 
captor's or owner's country. 

If a ransomed vessel is captured out of its course and con- 
demned, the ransom is deducted from the proceeds of the 
vessel, and only the remainder goes to the second captor. If 
the captor's vessel is recaptured, with the ransom contract, or 
with the hostages, or with both on board, there is held to be a 
complete end to all claim for payment.* If, on the other hand, 
the captor's vessel is taken after putting the ransom-bill and 
hostage in a place of safety, the contract continues unimpaired : 
nay, it is held so to continue, if the captor's vessel is taken, and 
the securities for the payment of ransom are concealed so as 
not to come into the actual possession of the second capjx)r. And, 
again, when a captor's vessel was captured with the hostage and 
ransom-bill on board, in which there was an agreememt that 
payment should be binding notwithstanding such second cap- 
ture, the English courts decided that the first captor, being an 
alien, could not by their laws bring a suit for the recovery of 

' So Wildman, ii. 273, after Valin. But why, if the first captor had transmitted 
the bill, retaining the hostage, who is only a collateral security, should not his claim 
oe still good ? 
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a right acquired in actual war. But in this case the hostage 
might sue, or in case of his death, the captor after the end of 
the war.^ 

The master of a vessel being an agent for the owners, they 
are bound by his act, when not fraudulent nor contrary to 
usage. But if the ransom should exceed the value of ship and 
csbTgo, it is held that the owners by surrendering these may be 
fi^e from obligation. 

A ransom contract is valid under the law of nations, although 
made in war, since it contemplates a state of war which it seeks 
to mitigate. Nevertheless no nation is bound to allow its citizens 
to give or receive ransom-bills. By a French ordinance of 1756, 
privateers were forbidden to ransom a vessel until they had 
sent three prizes into port. The power of granting ransom has 
been taken away by acts of parliament from English cruisers, 
except in extreme cases to be allowed by the courts of ad- 
miralty. The reason alleged for this legislation is that cap- 
tors might abuse their power of I'ansoming vessels and injure 
neutral trade. (JSTote 14.) 

§143. 

If according to the received right of war a thing taken from 
the enemy becomes the property of the captor, it ^^^ 
ought when retaken to become the property of the Rights ^f^he 
second captor. But since the captor's right comes ""s*'^ owner. 
to him from the state, the state may decide how far he shall be 
rewarded, if at all, for his risks and labour in retaking what had be- 
longed to a fellow- subject. It seemed inequitable that the oi-iginal 
owner should wholly lose his right to what had been recently his 
own, while the recaptor, an inhabitant of the same or of a friendly 
country, at the end of two acts of violence, came into possession 
of the same property. And yet policy as well as justice should 
hold out a prospect of reward for a recapture which the cruiser 
would otherwise be apt to shrink from, and which brought with 
it its hazards. We are led then to the questions when and how 
far the rights of the original owner revert to him, and to the 
right of salvage or the premium granted for recapture. And as 
the return of property to its first owner appears in the shape of 
the Roman doctrine of postliminy, it is necessary to explain 
briefly what the Roman postliminy was, and how it differs from 
that which is known to modem international law. 

By ancient jus gentium all things seized by the enemy be- 
came his property, and thus free persons became , .,. . . 
slaves. The Romans regarded such a person, if 
a captive from among themselves, as suffering capitis deminutio, 

1 WUdman,ii. 276. 

N 
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OP losing his status of freedom, precisely as a foreigner would 
lose his, if taken by Romans. Suppose now such a person to 
be recaptured, or ransomed, or to have escaped, it would be hard 
to say what was his status on his return to Rome. To remove 
all difficulty the jus postUminii ^ was devised, as a legal fiction, ac- 
cording to which he was treated as not having been away, or at 
least as having only been absent from his threshold, and all his 
lost rights or rights in abeyance were restored to him. The same 
jus was extended so as to cover certain kinds of things captured 
by the enemy, namely, slaves, ships of war and transport, mules, 
horses, and land, which thus returned on recapture to their origi- 
nal owner. Postliminy had no application to civil war, where 
the factions were not enemies in a political sense, nor to war with 
pirates, because they were robbers, incapable of rights ; but only 
to legitimate war between two states. Nor could its advantages 
be open to a deserter or other betrayer of his post, or to one 
whom the state itself had given up to the enemy. If a free 
person, taken in war, was ransomed by another, whose tie of 
relationship to the captive did not oblige him so to act, his rights 
seem not immediately to have reverted to him by jus postlwiinii 
on his return to Roman soil, but he continued in the relation to 
the ransomer not strictly of a slave, but of one whose body could 
be held until the ransom was paid. By a law of the later Roman 
empire, five years' service was equivalent to this ransom. If a 
slave taken by the enemy was thus ransomed, he remained under 
the ransomer's control until his ransom was paid by his former 
master. The ransomer within a certain time could not refuse to 
restore the slave on the ofier of the ransom money, and then the 
jus postliminri began. ^ 

It must be legarded as a striking illustration of the sway 
of Roman law over the European mind that the lawyers have 
taken this road to help the first owner to his property after re- 
capture. For the application of the modem postliminy is quite 
different from that of the Roman. (I.) As to persons, freemen, 
to whose status it applied by Roman law more than to anything 
else, do not lose their status in modern times by captivity in war. 
They are absent, like travellers or merchants, and their rights 
and obligations go on, as far as personal presence is not neces- 
sary for their exercise. It is true, indeed, that a prisoner of war 
escaping from a vessel in a neutral port, is protected against re- 

1 Probably from post in the sense behind, and limen the threshold. Compare post- 
Bcenium, postsignani. As postscenium denotes the space behind the scene, so might 
postliminium, originally, the space behind the threshold, thence the fact of return 
behind the threshold or into the house. 

3 I follow especially £. F. Hase, das jus postliminii und die fictio legis Comelise. 
Halle, 1851. 
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capture by this right, as he would be among the Romans.^ But 
two nations might, if they pleased, agree to give up such escaped 
captives-; and the not doing so may be best explained on the 
ground that the laws of one country do not extend into the 
territory of another, and especially that the laws of a war in 
which I have no part ought not to affect my friend or subject 
within my borders — the principle in short which makes express 
conventions of extradition necessary. And, again, Roman post- 
liminy applied to slaves, but as slavery is not sanctioned by the 
modem law of nations (compare § 70), it can obtain no applica- 
tion in regard to them. 

As for the private relations of returned captives, the Roman 
law held marriage to cease with captivity, which is abhorrent 
to Christian doctrine. Public personal relations by modem law 
continue after captivity, but the laws of each state determine how 
far their advantages, as salary during absence for example, can 
be claimed on return to one's own country. The Roman law re- 
fased to admit such claims.^ (2.) As to the hmit of time within 
which the jv>8 postlimmii takes effect, we are not aware that Roman 
law contains any definition. Modem usage gives complete pos- 
session of booty to the enemy on land, after he has held it for 
twenty- four hours,^ so that the former owner cannot claim it 
again from the purchaser; the reason for which limit is the 
difficulty of identifying such articles after a lapse of time. On 
the other hand, land is restored to its original owner, until peace 
or destruction of national existence has transferred sovereignty 
to a conqueror. (8.) By modern law captured ships with the 
goods on board, carried infra prcesidia by the enemy and con- 
demned, become absolutely his, so that, if they are afterwards 
recaptured or repurchased by a neutral, the former owner has 
nothing to do with them : their connection with him has wholly 
ceased. It is only in the interval between capture and complete 
possession that his right of postliminy continues. This was 
otherwise by Roman law ; the right affected all those kinds of 
things which were under its operation at all, when they came 
into the power of the enemy, and the more, the more clearly they 
had passed into his dominium.^ (4.) As to limit of place, modem 

^ Paulus, in 19, § 8, Dig. xlix. 15 : 'Si in civitatem sociam amicamve, aut ad 
regem socium vel amicum venerit, statim pof^tliminio redis^ videtur ; quia ibi 
primum nomine publico tutus esse incipit.* Here not simply a state or kin^ allied 
in tear, but any non-hostile, friendlv, or, as we should say, neutral power is included. 
This is denied by Grotius, iii. 9, § 2, and Bynkersh. <^sest. J^ P. i. 15, but such a 
sense given to amicus would restrict the postliminy to times of war, whereas Paulas 
is speaking generally of its existence in war or peace. Compare Hase, p. 58. 

« Heffter, § 190. 

5 The Romans had a practice often mentioned by Livy (as v. 16), of bringing 
back the booty, allowing former owners to take their property back, and selling 
the rest. Two, three, or thirty days were allowed for this reclamation. 

* Bynkersh. QusBBt J. P. i. 5, ^nies that there is anv postliminy when a vessel 

v2 
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postliminy takes effect only within the territory of the captor or 
his ally, with the single exception already mentioned of captives 
escaping ashore in a neutral port. But the Roman, it seems 
most probable, took effect within the borders of any friendly 
nation. 

A nation may make what laws it pleases in regard to the re- 
capture of the goods of one of its subjects by another, but is 
bound to follow the jvs postlvminii in cases affecting the property 
of neutrals. 

§144. 

The laws of some states hold out special rewards to encou- 
itewards forcap- rage the Capture of vessels, especially of commis- 
SptiSSf '°^ ^' sioned vessels of their enemies. Such is the head- 

saivage, money of five pounds due under a section of the 
British prize act, to all on board an armed vessel acting under 
public authority for every man on board of a similar captured 
vessel who was living at the beginning of the engagement. Such 
too, in a sense, are the advantages given to other vessels which 
have assisted the capturing one, or even started to render assist- 
ance.* But the claim for compensation is far more reasonable 
when the crew of one vessel have saved another, and its goods 
from pirates, lawful enemies or perils of the seas. This is called 
salvage, and answers to the claim for the ransom of persons which 
the laws of various nations have allowed. The legislation of a 
particular state may withhold salvage from its citizens or sub- 
jects, but cannot deprive a neutral or an ally of the exercise of 
this right. 

The laws of different nations vary in the amount of reward 
Amoimtof which they assign to the rescuer of vessels. In 

salvage. regard to the salvage to be paid to our recaptors 

or rescuers by the owners of foreign vessels and goods, the law 
of the United States adopts the principle of reciprocity, measur- 
ing the amount by that which is paid by the law of the state to 
which the vessel belongs. In regard to the amount to be paid 
by citizens or resident foreigners the law contains various pro- 
visions, of from one-half to one-twelfth of the value ; more being 
granted for the salvage of an armed vessel recaptured, than of an 
unarmed, and more to a private vessel recapturing than to a public 
armed vessel. In no case is salvage allowed, if the recapture 
occurs after condemnation by a competent authority, since the 
property is regarded as having passed over from the original 
owner to the captor. The provisions of the law of the most 

has not been brought into port. ' Qui sciunt quid postliminium sit, sciunt quoque 
non esse nisi ejus, quod in hostis dominium transierat. Dicendum erat [t.e. instead 
of calling it by this name,] ante deductionem in portum, res non esse factas hostium, 
Bed remansisse prioris domini, recuperatas igitur ei cedere et non recuperatori.' 
» Wildman, ii. 321-326. 
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important nations are given at length by Dr. Wheaton. (* EL' iv. 
2, § 12,419-424.) 

§ 145. 

' Recte dixit Grotius,' * says Bynkershoek, * postliminium 
etiam in integris populis locum habere, ut, inquit, Effect of tempo- 
qui liberi fuerunt, suam recipiant libertatem, si forte rary conquests, 
eos vis sociorum eximat hostili imperio.* (' Queest. J. P.' i. 16.) 
A state, after temporary occupation or after the short-lived go- 
vernment of a conqueror, may be restored to its pristine condition. 
Such was the case with Holland, part of Germany and Spain, in 
the times of Napoleon. The interruption of former rights and 
the actions of the conqueror give rise to several perplexing ques- 
tions in regard to the condition of such a country ; and as occu- 
pation is separated by no very distinct limits from ' debellation ' 
or complete conquest, or at least as the occupier sometimes acts 
the conqueror, hereby, perhaps, the perplexity is increased. We 
follow Heffter (§ 188) principally, in our brief representation of 
the rights and obligation of a state restored in this postliminary 
way. (Compare Phill. iii. 680, et seq,) 

Such restoration follows, as a matter of course, whenever the 
conquering occupant by treaty abandons his conquests or is driven 
out, whether by the inhabitants or by an ally. But if a third 
party dispossesses the conqueror, the state cannot, according to 
international justice, recover its independent existence without 
his consent, although this may be demanded by equity or hu- 
manity. 

If mere occupation, without the assumption of the attributes 
of government, had taken place, everything goes back to the old 
state. The restored regime can claim even from allies and neu- 
trals property which had passed over to them from the occupier, 
so far as the right of war gave him no power to dispose of them. 

If the occupant conqueror set up and carried on a new govern- 
ment, then — 

1. None of his changes in the earlier constitution, no mode of 
administration, officer or law, has any claim to permanence. 

2. No retroactive exercise of the powers of government, affect-, 
ing subjects or third persons, rightfully belongs to the restored 
regime, so far as relations are concerned, which pertained to the 
period of occupation. Thus, taxes for the interim cannot pro- 
perly be collected, on the ground that they would have been due 
to the old government if the occupation had not taken place. 
For the rights of sovereignty, so far as they pertained to the old 
regime, had in fact passed over into the hands of the new. 

3. Whatever the government by conquest did in the legitimate 

* III. 9, § 9. 
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exercise bf political power is valid. The new government suc- 
ceeds to it in its acquisitions and obligations, and cannot set 
aside its doings on the ground that it had no right to exist. Thus 
what was due to the usurping government in back-standing taxes, 
what it acquired by treaty or otherwise, belongs to its successor. 
On the other hand, if that government disposed of state property, 
or contracted state debts, its proceedings here also are valid, in- 
asmuch as it represented the state. This has been denied, but 
not with justice, except in those extreme cases where the tem- 
porary government had alienated property or borrowed money 
not in the exercise of political authority nor for public purposes, 
but with the spiiit of a plunderer. (Compare § 38, § 99.) 



Section V. — Of the Suspension and the Termination of War^ 

especially of Truce and of Peace, 

§ 146. 
The possibility of intercourse in war depends on the confidence 
Intercourse in which the belligerents repose in each other's good 
war. 1. For the faith, and this confidence on the unchangeable 
purposes of war. gg^redness of truth. Even Bynkershoek, who allows 
every kind of violence and every kind of craft, has to say, in words 
already cited, * ego quid em omnem dolum permitto, sola perfidia 
excepta.' (' Quaest. J. P.* i. 1.) That faith should be kept with 
heretics has been denied, but no one has maintained that it is not 
to be kept with enemies.^ 

Such being the undoubted principle of obligation in war as 
well as in peace, war is enabled to put on a milder form for that 
reason, and to interrupt its violence for a time either towards par- 
ticular persons or entirely. Among these intermissions of war 
are to be enumerated : 

1. The commercia belli, to which we have already referred 
(§ 134), and of one of which, ransom -contracts, we have spoken 
at large (§ 142). Some conventions in war have a lasting opera- 
tion, as determining how the war shall be carried on, what kinds 
of arms shall be accounted unlawful, how prisoners shall be treated 
and the like, or as placing certain persons or places in a relation 
of neutrality to both parties. Others are transitory and special, 
as contracts relating to requisitions, to ransom, to exchange of 
prisoners, and to capitulations. Prisoners are generally ex- 
changed within the same rank man for man, and a sum of money 
or other equivalent is paid for an excess of them on one side. 
Capitulations formerly were often made on the condition of not 
being relieved by a certain day. They are usually formal agree- 

1 Compare Heffter, § 141. 
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ments in writing between the officers in command on both sides, 
who have, unless the power is taken from them with the know- 
ledge of the other party, power to make all such arrangements. 

§147. 

2. Next to these may be classed permissions given to indivi- 
duals which suspend the operations of war, as far as „ t w. «^ *^ 

r J /. X T_ i? ^* licences to 

their persons are concerned, tor the purpose ot en a- trade. Safe- 
bling them to perform a work of peace. These modes *^°<^"°^- 
of plighting faith are not necessary for the conduct of the war. 

One of these is licences to trade with the enemy. A licence 
to trade with the enemy being an exception to the ordinary rules 
of war, is to be strictly interpreted, and yet, where there has been 
evident good faith in following it, slight deviations will not be 
noticed. If the person, the port or town, the kind and quality of 
the goods, the limits of time, are prescribed in the licence, de- 
partures from its terms, with the exception of unavoidable delay, 
will make it void. Thus it has been decided that a licence to 
neutral vessels becomes void when hostile vessels or those of the 
country giving the licence are substituted for them ; that a licence 
to import will not cover re-exportation ; that one prescribing a 
certain course of navigation is avoided by voluntary departure 
from such course ; that a licence to sail in ballast is forfeited by 
carrying part of a cargo, or to import certain articles will not 
protect other articles, not named, although destined for a neutral 
port, or again to proceed to a certain port is vitiated by calling 
at an interdicted port for orders. A general licence to sail to any 
port will not include a blockaded one, which is shut by higher 
laws of war. A licence, although it has expired, will protect in 
case of unavoidable hindrances. No consul and no admiral, 
according to English doctrine, can give a licence, which is a high 
act of sovereignty, without authority of the government.^ A 
licence protects against all cruisers of the enemy, but not against 
any action of the country to which the licensed person or vessel 
pertains, (Compare § 117.) 

Passports and safeguards, or safe-conducts, are letters of pro- 
tection, with or without an escort, by which the per- safeguards and 
son of an enemy is rendered inviolable. These may passports. 
be given in order to carry on the peculiar commerce of war, or for 
reasons which have no relation to it, which terminate in the per- 
son himself. As, like licences, they are exceptions to the non- 
intercourse of war, they are stricti juris, as far as relates to the 
person, the time of his sojourn, his route and residence, and in a 
degree to his effects and attendants. If he remain beyond the 

^ These and many more particular cases touching the interpretation of licences 
by the English courts may be found in Wildman, ii. 245-269. 
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prescribed time with no inevitable necessity from illness or other 
canse. he can be treated as a captive. If he is discovered in in- 
trigues his passport is vitiated. K he acts as a spy, of course he 
forfeits the right of protection ; for he is thus committing an act 
of hostility, whether the officer who gave him the passport is privy 
to his designs or not. Arnold's pass could be of no avail to Aidre, 
when once his true character was brought to light. 

§148. 

3. A temporary suspension of the operations of war at one or 
Truce or armis- more places is callod a truce or armistice.* A truce 
*ice. may be special, referring to operations before a for- 

tress or in a district, or between certain detachments of armies, 
or general, implying a suspension of hostilities in all places. A 
general truce can be made only by the sovereign power or its 
agents, specially empowered for this purpose. A special or partial 
truce may be concladed according to the usage of nations by a 
military officer, even by a subordinate one within his district. 
This usage rests on the consideration that both policy and hu- 
manity require that such a discretionary power should be lodged 
in those who, being on the spot, can best understand the exi- 
gencies of the case. If an officer should be restricted in the use 
of this power contrary to usage, and yet should exercise it, his 
agreement, at least if not corruptly made, would be binding on 
his sovereign, provided that the other party knew nothing of the 
restriction. For that party had a right to infer from prevalent 
usage and the nature of the command entrusted to him that he 
had this power. 

§149. 

A truce is binding on the parties to it from the time when 
Time when a they have agreed to its terms, but on private persons 
truce begins. from the time when intelligence of it can have 
reasonably reached them. For injuries inflicted in the interval 
the sovereign of the injurer is responsible.^ When a general sus- 
pension of arms is agreed upon, it is not unusual to provide that 
it shall take effect in different portions of the theatre of war or 
parts of the world at different times, so as to afford opportunity 
to give notice of it to all who are concerned in, or whose business 
is affected by the war. 

A truce being in itself a mere negation of hostilities, it is a 

^ Truce, in mediseval Latin treuga, in Ital. tregua, properly denotes, according 
to Dietz, security, pledge^ and is the same with Gothic triggva, old German triuwa, 
French treve. In old French truwe, in Anglo-Norman trewe, has this sense. Can 
truce be the plural of true or trewe — inducia ? Armistice, not used in Latin, but 
formed analogically, is, we believe, quite a modem word. 

« Hefiler, § 142. 
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little difficult to say what may or may not be done during its 
continuance. The following rule, if we are not de- what can be 
ceived, expresses the views of most text- writers : that ^^^^ ^ * truce? 
the state in which things were before the truce is so far to be 
maintained that nothing can be done to the prejudice of either 
party by the other, which could have been prevented in war, but 
which the truce gives the power of doing. But may a besieged 
place, during a truce, repair its walls and construct new works ? 
This, which Wheaton after Vattel denies, is affirmed by Heffter 
(u. s.), after Grotius and PuflFendorf.* Heflfteralso declares it to 
be unquestioned that the besieger cannot continue his works of 
siege, thus giving to the besieged in any partial truce the advan- 
tage over his foe. The question is whether to strengthen works 
of oflTence or of defence is an act of hostility, and is consistent 
with a promise to suspend hostilities. It would appear that 
neither party can act thus in good faith, unless it can be ^hown 
that the usages of war have restricted the meaning of truce to 
the suspension of certain operations. The rule then laid down 
by Vattel, and which he is obliged to qualify by several others, 
namely, that each may do among themselves, that is, within their 
own territories or where they are respectively masters, what they 
would have the right to do in peace, is true only of the general 
operations of war. A power may use the interval in collecting 
its forces, strengthening its works which are not attacked, and 
the like. But, when we come to the case of besieged towns, the 
question is of what are the two parties masters, and various 
quibbles might be devised to allow either of them to do what he 
pleased. The governor of a town, says Vattel, may not repair 
breaches nor construct works which the artillery of the enemy 
would render it dangerous to labour upon during actual siege, but 
he may raise up new works or strengthen existing ones to which 
the fire or attacks of the enemy were no obstacle. Why, if this 
be so, may not the besiegers strengthen their works which are 
not exposed to the guns of the fortress ? 

When a truce is concluded for a specified time, no notice is 
necessary of the reconMnencement of hostilities.^ « ^ - ^ 

-n "^ 1 T /• 1 • J.-L » X Endofatruc9. 

Everyone who angers freely m the enemy s country 
or within his lines, after this date, is obnoxious to the law of 
war. But forced delay on account of illness, or other impera- 
tive reason, wotild exempt such a one from harsh treatment. 

1 Grotius, iii. 21, § 7 ; Puffend. viii. 7, § 10. Cocceii on Grot. u. s. § 10, denies 
it. So Vattel, iii. 16, § 247 ; Wheaton, El. iv. 2, § 22. 

' The Romans gave such notice to the Vejentes (Livy, iv. 30) by the usual 
ceremony. (§ 116.) But they seem to have rarely been at peace with the Etruscan 
States, truce taking its place, and so adopting its ceremonies. 
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§150. 

A peace differs not from a trace essentially in the length of 
. its contemplated dnration, for there may be very long 

PcAoe, what? • ^- j . x e x- • i ^ jJ^ 

armistices and states ot peace contmumg only a de- 
finite number of years. The ancients often concluded treaties of 
peace which were to expire after a certain time : thus one of the 
oldest monuments of the Greek language contains a treaty of 
alliance for a century between Elis and a town of Arcadia ; the 
Acamanians concluded a treaty of peace and alliance for the 
same number of years ; and a thirty yeai*s' peace between Athens 
and Sparta was not half finished when the Peloponnesian war 
broke out. But, while an armistice is an interval in war and 
supposes a return to it, a peace is a return to a state of amity 
and intercourse, implying no intention to recommence hostilities. 
An armistice again leaves the questions of the war unsettled, but 
a peace implies in its terms that redress of wrongs has been ob- 
tained, or that the intention is renounced of seeking to obtain it. 

The conclusion of a peace being one of the most important 
Trcatirs of peac3 acts of Sovereignty, it is naturally carried on with 
In general. ^A] the formalities with which the most solemn trea- 

ties of other kinds are adjusted. Sometimes the general basis on 
which the two parties will consent to be at peace is laid down 
long before the details are arranged. The first agreements are 
called preliminaries, and a peace at this stage is a preliminary 
peace in contrast with the definitive peace. The preliminary 
peace is binding from the time it is signed, although its pro- 
visions may be altered, by mutual consent, before the final nego- 
tiations are completed. As examples of such preliminary treaties, 
we may mention the treaty of Vienna, in 1735, the peace of 
Breslau of June 11, 1742, that of Aix-la-Chapelle of April 30, 
1748, that of Paris between England and the United States, 
November 30, 1782, and that of Versailles between Groat Britain 
on the one part, and France and Spain on the other, January 20, 
1783. (Append. II. under the years.) 

Sometimes after a treaty has been drawn up, separate articles 
are added, which are declared to be as binding as the treaty itself. 
These articles may be public or secret, the latter being kept from 
the world on account of their nature or the circumstances of the 
parties, although generally unearthed by foreign courts. When 
several powers unite in a treaty of peace, it is done either by the 
union of all as principals in one treaty ; or by separate tr6aties 
of each with his enemy, in which case there is no common obliga- 
tion, unless these treaties are made common by an express agree- 
ment ; or finally a power becomes an accessory to a treaty already 
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made, thus taking on itself the rights and obligations of a prin- 
cipal.* 

' In a treaty of peace, also, the interests of powers can be 
included which took no direct part in the war, but were either 
auxiliaries, or at least had some interest or other in the war or 
the peace. It may be (1.) that one of the principal contracting 
powers stipulates something in their favour, whether by compre- 
hending them in the treaty — so that the peace and amity shall 
extend to them without thereby rendering them principal con- 
tracting powers — or by inserting a particular point in their 
favour; in which case it is not necessary that they formally 
signify their acceptance. Or (2.) to the treaty may be added 
conventions concluded with or between such states, which con- 
ventions are declared to be parts of the principal document. Or 
(3.) third powers maybe invited to accede, either with a view to 
obtain their consent or to do them honour. And, on the other 
hand, sometimes third powers protest formally against a treaty 
of peace, or against one or other of its articles, and hand over 
such act of protestation to the principal contracting powers.* ^ 
Thus the Pope protested against the peace of Westphalia, and 
with the King of Spain against the final act of the congress of 
Vienna. 

Every nation has a right to employ its own language in trea- 
ties, whether of peace or made for any other purpose. The Latin 
was the language chiefly employed in treaties until the eighteenth 
century. The treaties of Westphalia, for instance, of Nymwegen, 
of Ryswick, and, in the next century, of Utrecht and Eastadt, 
were composed in it. The communications of Turkey with Euro- 
pean powers are written in Turkish, but with a Latin or French 
translation accompanying them. The prevailing language of 
diplomacy in the eighteenth century, and since, has been the 
French, of the use of which between the states of the German 
Empire, the peace of Breslau, in 1742, is said to afford the first 
example. But of late the German powers use their own language 
more than formerly in their treaties with one another. England 
and the United States natui^ally employ their common tongue in 
intercourse with one another, and have been more or less in the 
practice of making use of both English and French in treaties 
with other nations ; but this practice has its inconveniences, for 
disputes can easily arise where two contemporary documents of 
equal authority differ, as will be apt to be the case, in their shades 
of thought. The original of the treaty of 1774 between Turkey 
and Russia is in Italian. In several treaties expressed in French 
a protest is inserted that the use of this language shall not be re- 
garded as a precedent for the future. Such is the case with the 
1 De Martens, § 386. > From De Martens, u. s. 



188 BIGHTS OF SELF-DEFENCE § 151 

treaty of Aix-la-Chapelle (1748), that of Paris (1763), and the 
final act of the congress of Vienna in 1815. Our treaty of alli- 
ance with France (1778), and the treaty of cession of Louisiana 
(1803) contain each a declaration that although the treaty has 
been written in both French and English, the French copy is the 
original. 

§151. 

The same thing is true of treaties of peace as of all other 
Restrictions on Conventions, that they are of no validity where the 
the power to government exceeds its constitutional powers in 
m e peace. making them. (Compare § 99.) Besides this there 
is a moral restriction, where nations have been allies in war. If 
a treaty of alliance requires the parties to it to co-operate in war 
until a certain end is gained, nothing but an extreme necessity, 
such as the hopelessness of future exertion, allows one of the 
parties to make a separate peace with the common enemy. Even 
if the terms of alliance for the purposes of war are less definite, 
it is dishonourable for an ally, above all for a principal party, to 
desert his confederates and leave them at the mercy of the foe. 
Allies may make, each his own peace, and obtain special conces- 
sions, but they are bound in good faith to act together, and to 
secure one another, as far as possible, against a power which may 
be stronger than any of them separately.^ 

§152. 

Although a peace is a return to a state of amity, and, among 
Effect of treaties civilised nations, of intercourse, the conditions on 
of peace. which intercourse is conducted may not be the same 

as before the war. If a treaty contained no other agreement 
than that there should be peace between the parties, perhaps 
there would be a fair presumption that everything was settled 
again on its old basis, the cause of war alone being still unsettled. 
But treaties usually define anew the terms of intercourse. The 
general principles which govern the renewal of intercourse can- 
not be laid down, until it is first known what the efiect of a war 
is upon previous treaties. 

War suspends all intercourse, political, social, commercial, 
except so far as intercourse is required by the purposes of war 
itself. But does it end all treaties ? In answer we say that cer- 
tain stipulations are in their nature or terms lasting. Such are 
(1.) those which contemplate a state of war, and therefore could 
have no effect, if rendered null by war. (2.) Those which are 
declared to be perpetual, like the liberty, under our treaty of 
1818 with Great Britain, ' for ever to cure and dry fish * in cer- 
tain places (§ 58). War can only suspend such a provision. (3.) 

1 Vattel, iv. 2, §§ 16, 16. 
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Those whicli imply some state or relation in itself permanent. Of 
this kind is a past recognition of a state within certain boun- 
daries. For an organised coramnnity upon a specific territory is 
an admitted fact, to which only conquest, the destruction of a 
condition otherwise permanent, can put an end. (4>.) The same 
perpetual nature belongs to a compact to regard certain rules or 
interpretations as part of the law of nations, since the state of 
peace or war between two parties cannot affect general principles 
of justice. 

It has been held by some, especially earlier, writers, in some 
diplomatic documents, and by at least one nation, that apart from 
cases like those above mentioned, treaties do not survive a new 
war. Dr. Twiss says that, in practice, Great Britain admits of 
no exception to the rule that all treaties, as such, are put an end 
to by a subsequent war between the contracting parties. (' Law 
of Nations in Peace,* § 234.) That the treaties of Westphalia and 
Utrecht were often renewed in treaties following wars between 
the parties to them, indicates that at least their survival was not 
certain. And if a war were closed without an express treaty the 
rule of uti possidetis would decide even territorial sovereignty. We 
come then to this conclusion, that the effect of war on those pro- 
visions of treaties, the breach of which did not provoke the war, 
is at least doubtful, and that new treaties after war ought to con- 
tain explicit renewal of such arrangements. This is to a great 
extent the practice. 

Mr. Bluntschli thinks the old opinion that war dissolves trea- 
ties to be a deduction from the doctrine that war introduces a 
state of nature without rights, so that as soon as war is held to 
be a help in securing rights or avoiding wrongs, the old opinion 
falls to the ground. ' The state of war as little destroys con- 
tract rights as it overturns general jural order. War may even 
serve as a means to compel a state to fulfil its treaty obligations.' 
True, but redress of wrong puts an end often to treaties which 
were not violated, and the victor determines the nature as well 
as the amount of the reparation. There are, again, wrongs which 
violate no express obligation, and cannot be repaired but by bring- 
ing some treaty to an end. The principle, moreover, of the sur- 
vival of treaties not violated by the enemy is of no great practical 
importance, since the winning party will make his own terms.* 

4. Such is the case as far as public rights are concerned. But 
private rights, the prosecution of which is interrupted by war, 
are revived by peace, altbough nothing may be said upon the 

1 Bluntschli, § 538, Heffiter, §§ 99, 122, Klttber, § 165, note A, who advises express 
mention of former treaties, Wildman, i. 176, Wheaton, pt. iii. 2, § 9, deny that war 
of course releases from treaty obligations. Calvo is cautious in expressing his 
opinion. (§ 729, ii. 47.) See for the other side especially Phillimore, iii. o29-538. 
Formerly some sovereigas, in declaring war, renounced idl treaties with the foe. 



190 BIGHTS OF SELF-DEFENCE y ETO. § 158 

subject ; for a peace is a return to a normal state of things, and 
private rights depend not so much on concessions, like public 
ones, as on common views of justice. And here we include not 
only claims of private persons, in the two countries, upon one 
another, but also claims of individuals on the government of the 
foreign country, and claims — private and not political — of each 
government upon the other existing before the war. 

§ 153. 

5. The effect of a treaty on all grounds of complaint for which 
a war was undertaken, is to abandon them. Or, in other words, all 
peace implies amnesty^ or oblivion of past subjects of dispute, 
whether the same is expressly mentioned in the terms of the 
treaty or not. They cannot, in good faith, be revived again, 
although a repetition of the same acts may be a righteous ground 
of a new war. An abstract or general right, however, if passed 
over in a treaty, is not thereby waived.* 

6. If nothing is said in a treaty to alter the state in which the 
war actually leaves the parties, the rule of uti possidetis is tacitly 
accepted. Thus, if a part of the national territory has passed into 
the hands of an enemy during war, and lies under his control at 
the peace or cessation of hostilities, it remains his, unless expressly 
ceded. 

7. So, too, if a fortress or port is ceded by treaty, it must be 
ceded in the state in which the treaty finds it. Good faith re- 
quires that it should not be dismantled or blocked up after that 
event. 

8. When a treaty cedes to a conqueror a part of the territory 
of a nation, the government is under no obligation to indemnify 
those who may suffer by the cession.^ What the conqueror ac- 
quires in such a case is the sovereignty. The old laws continue 
until repealed by the proper authorities. Private rights remain, 
or ought to remain, unimpaired. 

The question may be asked whether the party making such a 
cession of inhabited territory is under any pledge to secure the 
newcomer in possession. Or, in other words, must the former do 
anything beyond renouncing his rights of sovereignty over the 
territory, and leaving it free and open to the new sovereign ? To 
us it appears that this is all he is bound to do. If, then, the in- 
habitants should resist and reject the new sovereign, as they have 
an undoubted rig^ht to do — for who gave any state the right to 
dispose of its inhabitants ? — the question now is to be settled be- 
tween the province or territory and the conqueror. (Compare 
§ 52, and note on that §.) 

1 Compare KlUber, § 324 ; Wbeaton, iv. 4, § 8. 
3 Kent, i. 178, lect viii 
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§ 154. 

A treaty of peace begins to bind the parties when it is signed 
(§ 107, § 149), and to bind individuals of the two beUirrerent 
nations when they are notified of its existence. (Compare § 149.) 
Injuries done meanwhile must be made good by the state to which 
the person committing the injury belongs. But it is held that 
captures made after a peace, but before the captor has become 
aware of it, subject him to a civil suit for damages, and that he 
must fall back on his goveniment to save him harmless. It is 
also held that a capture, made before the time for the cessation of 
hostilities at a particular spot, but with a knowledge that the peace 
has been concluded, is unlawful, and must be restored ; the reason 
for which rule is, that the limit of time is intended to cover hostile 
acts performed in ignorance of the new pacific relation. 



CHAPTER II. 

OF THE RELATIONS BETWEEN BELLIGERENTS AND NEUTRALS. 

Section I. — Of the Ohligatioris and Bights of Neutral States. 

§ 155. 
The rights of neutrals have grown up to be an important part of 
international law in modem times. The ancients Doctrine of nen- 
put the riffhts of war foremost, and the neutral stood trauty of modem 
chiefly in the passive relation of non-interference. ^^ 
This was owing, in part, to the feict that a system of confedera- 
tions united the states of antiquity together in war, so that few 
prominent powers stood aloof from the struggles in which their 
neighbours were engaged, and in part to the small importance of 
neutral interests. Things have put on a new shape with the 
growth of wide intercourse especially by sea, and with the spread 
of one code of public law over so many powerful states of the 
world, who, when they have stood aloof from war, have created 
for themselves rights, or secured the acknowledgment of existing 
ones. Now, when a war arises between two states, the interests 
of all neutrals are more affected than formerly ; or, in other words, 
neutral power has increased more than war power, and the ten- 
dency is more and more towards sxich alterations of the code of 
war as will favour neutral commerce — a change evidently in the 
direction of peace and of Christian civilisation. 

The increasing importance of questions connected with neu- 
trality is shown by the small space which Grrotius gives to it, 
compared with his immense copiousness on many now minor 
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questions. He devotes a short and trifling chapter to those who 
are *medii in bello ' (iii. 17), and a section to those who are not 
parties to a war, and yet supply aid to the combatants (iii. 1, § 6). 
This, if we are not deceived, is nearly the extent of his doctrine of 
neutrality. Take up now any of the leading publicists of the last 
hundred years, and you will find the chapters devoted to this doc- 
trine second to few or none others in fulness and importance. 

A neutral state is one which sustains the relations of amity to 
both the belligerent parties, or negatively is a non 
' hostis, as Bynkershoek has it, one which sides with 

neither party in a war. 

There are degrees of neutrality. Strict neutrality implies that 
Gradations of a State stauds entirely aloof from the operations ot 
neutrality. ^^r, giving no assistance or countenance to either 

belligerent. Imperfect neutrality may be of two kinds : it may be 
impartial, inasmuch as both belligerents have equal liberty to 
pursue the operations of war, or certain operations, such as transit 
of troops, purchase of military stores, enlistments of soldiers or 
seamen, within the neutral's territory ; or qualified by an anterior 
engagement to one of the parties, as by a covenant to furnish a 
contingent of troops, or to place a certain number of ships at his 
disposal. It is manifest that agreements like these partake of the 
nature of alliance. The other belligerent then is free to decide 
whether he will regard such a state as neutral or as an ally of his 
enemy. If the assistance to be rendered is trifling, and has no 
reference to a particular case or a war with a particular nation, it 
will probably be overlooked ; otherwise it will expose the nation 
furnishing the assistance to the hostility of the other. Such was 
the agreement of Denmark, put into effect in 1788, in a war be- 
tween Sweden and Russia, to furnish certain limited succours to 
the latter. Such, also, are the exclusive privileges, which may 
have been granted beforehand, of admitting the armed vessels and 
prizes of one of the belligerents into the neutrars ports. 

A state may stipulate to observe perpetual neutrality towards 
Permanent neu- some or all of its surrounding neighbours, on condi- 
trauty? ^[^^ ^f having its own neutrality respected. It thus 

strips itself of its own power of sovereignty, so far forth that it 
cannot declare war against any of these states except for the act 
of violating this neutrality. Such is the position of Switzerland 
— ^including the provinces of Chablais and Faucigny and all the 
territory of Savoy, north of Ugine* — and of Belgium, whose neu- 
trality and inviolability of territory were formally recognised ; 
that of the first by the declaration of the allied powers of March 
20, 1815, which the federative authorites soon afterwards ac- 

1 The neutrality of these Sardinian districts does not cease in consequence of theu 
cession to France. Compare Append. II. under 1859. 
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cepted, and that of the latter by the five great powers on its final 
treaty with Holland in 1881. The reasons for these arrangements 
were the welfare of the minor states before mentioned, and the 
preservation of the peace of Europe ; Switzerland famishes path- 
ways for armies between France and Italy, and Belgium is inter- 
posed as a barrier between France and Germany. The free town 
of Cracow also enjoyed for a while a kind of guaranteed neutrality, 
before it lost its liberties in 1846. 

The position of the neutral gives rise to rights, which may be 
defended against attempted aggressions of a belli- Armed neutnd- 
gerent by armed forces, and several neutrals may ^*y* 
unite for this purpose. This is called an armed neutrality, of 
which the two leagues of the Baltic powers in 1780 and 1800 
fiimish the most noted instances. But it may be doubted whether 
the term neutrality can be applied to leagues like this, which not 
only armed themselves for self-defence, but laid down principles 
of public law against the known maxims of one of the belligerents, 
which they were ready to make good by force. (§ 174, § 191.) 

§ 156. 

In most wars nations are bound to be neutral, as having no 
vocation to judge in the disputes of other states, and obligations of 
as being already friends to both parties. The obliga- ne«*rais. 
tions must be fixed and known, in order to prevent the neutral 
from slipping into a position to which war between his friends, if 
he do not keep his ground, must force him. * The enemies of our 
friends,' says Bynkershoek (*Qu8Bst. J. P.' i. 9), *are to be con- 
sidered in a twofold light, as our friends and our friends' enemies. 
If you consider them as friends, we may rightfully aid and counsel 
them, and may supply them with auxiliary troops, arms, and other 
things which war has need of. But as far as they are our friends' 
enemies, it is not permitted to us to do this, for thus we should 
prefer one to the other in war, which equality in friendship — a 
thing to be especially aimed at— forbids. It is better to keep on 
friendly terms with both than to favour one of the two in war, and 
thus tacitly renounce the other's friendship.' The principles from 
which we start seem to be clear enough ; at the same time, for the 
reason that neutrality is a thing of degrees, and that the practice 
of nations has been shifting, it is a little difficult to lay down with 
precision the law of nations in regard to it, as it is at present 
understood. That law seems to be tending towards strict neu- 
trality. 

A just war being undertaken to defend rights, each sovereignty 
must, as we have seen, decide for itself whether its Keutrais must be 
war be just and expedient. It follows that powers impartial' 
not parties to the war must treat both belligerents alike as friends. 
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Hence no privilege can be granted or withheld from one and not 
equally from the other. Thus, if transit, or the entrance into 
harbonrs of ships of war, for the purpose of refitting or of pro- 
curing military supplies, or the admission of captured prizes and 
their cargoes is allowed to the one belligerent, the other may 
claim it also. Otherwise a state aids one of its friends in acts of 
violence against another, which is unjust, or aids ft friend in fight- 
ing against another party, which is to be an ally and not a neutral. 

§ 157. 

But the rule of impartiality is not enough. The notion of neu- 
But impartiality trality, to Say nothing of the convenience of the 
is not enough. neutral and his liability to be drawn into the war, de- 
mands something more. It is not an amicable act when I supply 
two of my friends with the means of doing injury, provided I do 
as much for one as for the other. Such a relation is not that of 
a mediiis inter hosteSy but of an impartial enemy, of a jack on both 
sides. Moreover, it is impartiality in form only, when I give to 
two parties rights within my territories which may be important 
for the one, and useless to the other. The United States in a war 
between Great Britain and B/Ussia might allow both parties to 
enlist troops within its borders, but what would such a privilege 
be worth to Bussia ? And, indeed, almost every privilege con- 
ceded by neutrals would be apt to inure more to the benefit of 
one than of the other of two hostile nations. A rule of greater 
fairness would be to allow nothing to the belligerents, which either 
of them would object to, as being adverse to his interests ; but 
this rule would be subjective, fluctuating, and probably imprac- 
ticable. A rule, again, expressive of strict neutrality, would pro- 
hibit the neufcral from rendering any service specially pertaining 
to war, or allowing his territory to be used for any military pur- 
pose by either belligerent. This, if we add the qualification, 
' unless engagements previous to the war concede some special 
assistance to one of the parties, which assistance is not of impor- 
tance enough to convert a neutral into an ally,' would nearly ex- 
press what is the present law and usage of nations. 

§ 158. 

But it is necessary to descend to particulars. We shall con- 
sider, first, what duties neutrality does not preclude ; secondly, 
what it binds the neutral not to do or allow ; and then shall take 
up by themselves certain actions which are open to doubt. 

1. The neutral ought to discharge the duties of humanity to 
Neutrals mnBt be ^^^ belligerents, for these are still due even to an 
humane to both enemy, and are due to persons of no nationality. It 
^^^^^ is clear that a ship of war in distress may, during 
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-war, mn into a neutral port, unless there is some special reason 
to prevent it. So asylnm is allowed within nentral territory and 
waters to a defeated or fugitive belligerent force, and the victor 
must stop his pursuit at the borders. The conditions, however, 
accordiDg to which refugees shall be received are not absolutely 
settled. In the case of troops fleeing across the borders, justice 
requires that they shall be protected, not as bodies of soldiers with 
arms in their hands, but as individual subjects of a friendly state ; 
they are, we believe, in practice generally disarmed, and supported 
in their place of shelter at the expense of their sovereign. The 
other course would be unfriendly, as protected soldiers might 
issue forth from a friend's territory all ready for battle ; and would 
also tend to convert the neutral soil into a theatre of war. In the 
case of ships of war running into neutral waters in order to escape 
from an enemy, to demand that they shall either be disarmed, like 
fugitive troops, or return to the high seas, seems, to be a harsh 
measure, and unauthorised by the usages of nations. An instance 
of such harshness occurred in a recent war between Schleswig- 
Holstein and Denmark. A small war-steamer, belonging to the 
former party, ran for safety, in July 1850, into the waters of 
Liibeck, which was on friendly terms with both belligerents. The 
senate of Liibeck had given orders that vessels of war of either 
party, appearing within its jurisdiction, must lay down their arms, 
or depart beyond cannon-shot from the coast. The Ueutentant 
commanding the steamer chose the latter alternative. In justi- 
fication of its conduct, which was impartial, Liibeck only pleaded 
that the neutral, in regard to the rules of hospitality, must con- 
sult its own interests, and that small states, in order to have their 
charEicter for neutrality respected, must * observe in everything 
which relates to war itself the stricter rules of neutrality.' They 
would receive, they said, vessels of the belligerent parties only 
when escaping the perils of the seas, and then only whilst such 
perils lasted. The analogy from the practice of disarming fugitive, 
troops does not hold here. If the ship is driven out at once, it 
goes where a superior force is waiting for it; if it remains dis-. 
armed, the expense and inconvenience are great. ^' 

§159. 
The same spirit of humanity, as well as respect for. a friendly 
power, imposes on neutrals the duty of opening their May admit 
ports to armed vessels of both belligerents, for pur-, veaaeisof warof 
poses having no direct relation to the war, and equally *^® beuigerents. 

* Von Kaltenbom, author of the VorlftUfer des Hugo Grotius, published at 
Hamburg, in 1850, a brochure, entitled ELriegsschiffe auf neutralem Gebiete, from 
which these facts are drawn ; and which, while occupied with an examination of 
this particular case, contains an excellent summaiy of the rights and duties of neu- 
trals on their own territories. 

o 2 
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likely to exist in time of peace. Cruisers may sail into nentral 
harbours for any of the purposes for which merchant vessels of 
either party frequent the same places, except that merchant 
vessels are suffered to take military stores on board, which is for- 
bidden generally, and ought to be forbidden, to ships of war. 
(Kote 15.) 

2. The general practice of nations, dictated perhaps by comity, 
has hitherto permitted cruisers to bring their prizes into neutral 
ports. We have already seen that this is not obligatory on neu- 
trals, and sound policy demands that it be prohibited.* (Note 16.) 

§ 160. 

Oil the other hand, it is a violation of neutrality for a neutral 
tThat neutrals state to lend money, or supply troops (with the ex- 
may not do. ception already mentioned), or open harbours for 
hostile -enterprises ; or to allow the presence of any individual or 
any vessel pertaining to a belligerent state within his territory, 
■when believed to be stationed there for the pupose of carrying out 
a liostile undertaking ; or to suffer its subjects to prepare, or to 
aid in preparing or augmenting auy hostile expedition against a 
friendly power, as, for instance, to build, arm, or man ships of war 
with such a purpose in view, or to build them with this intent so 
far as to make them ready for an armament to be put on board 
upon the high seas or in some neutral port. Nor can he allow 
his courts to be employed in deciding upon the validity of captures 
made by belligerent vessels. Nor, again, can he during a war be 
the acquirer by purchase or otherwise of any conquest made by 
either of the parties without deserting his unbiassed neutral 
position. 

If a neutral power violates its obligations in these respects or 
winks at hostile proceedings, such conduct may afford ground 
even for war. If it is careless in not preventing damage to a 
friend from the undertakings of its subjects, it is liable for the 
loss thence resulting. (§ 163.) Nor can it plead the inefficiency 
of its laws, or want of sufficient law, for all nations are bound to 
enforce the law of nations within their own limits. (§§ 29, 207.) 
It ought to be said, however, that the base arts of merchants and 
shipbuilders will often prevent governments from obtaining due 
evidence of the existence of such hostile designs ; and that the 
distinction between what is merely contraband of war — as a ship 
of war made for sale, if that be a fair instance — and that which 
is a hostile expedition, is sometimes so nice, that the present law 
of nations, and municipal law enforcing it, must allow many 
wrongs done to neutrals to slip through their fingers. Might not 

1 That is, captures in war ought to be attended with so many inconveniences as 
to check the spirit of plunder. 
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something be gained if, during wars between friendly states, 
builders and armers of vessels were required by neutral govern*, 
ments to give security to double the value that these were not 
intended to be used in hostile expeditions? * Compare § 178, 
note, and see Note 17.) 

It was formerly thought that the neutral might allow the 
transit of belligerent troops through his territory. Cases doubtful 
the passage of ships engaged in the service of war S^^^^' 
through his waters, and the preparation of hostile troops. 
expeditions in his harbours, if he granted the same to both sides. 
All now admit that the neutral may refuse any of these privileges, 
and must be the sole judge in the case, although Yattel inclines 
to think that innocent transit in extreme cases may even be carried 
through with force. ^ Many publicists still view the allowance of 
transit as reconcileable with the notion of neutrality, and a number 
of treaties have expressly granted it to certain states.. Heffter, 
who held this view in his first edition, has in the third (§ 147) 
justly taken the opposite side. His reasons for his later opinion 
against allowing transit are that for the most partai\ actual gain 
accmes from it to one party, and that it will rarely happen that 
both can avail themselves of it during a war, with equal advan- 
tage. (Compare § 167.) 

§ 161. 

The practice of neutrals to furnish troops to belligerents, or to 
allow them to enlist troops on neutral ground, was ^he neutral fur- 
formerly common and allowed.^ Thus six thousand ^aishing troops. 
Scotchmen joined the army of Gustavus Adolphus. The Swiss, 
like the Arcadians of old, for centuries furnished troops to many 
foreign sovereigns, not without detriment to the national character, 
as Zwingli and other patriots have felt, and still in recent times 
they have hired out soldiers to some of the Italian states. Several 
old treaties gave France the preference over other nations in 
levying Swiss troops ; and that of 1521 allowed her to enlist a 
number not exceeding 1,600, who could not be recalled by the 
authorities at home so long as France was at war. A treaty of 
this kind was made as late as 1803. Heffter thinks, however, 
that since the neutrality of 1815, they would not be justified in 
agreeing to furnish troops to one European power against another 
after the outbreak of a war. Many treaties made in the last three 
centuries have renounced the power thus to furnish troops, or 
have put an end to foreign enlistment, while a number of an 

1 For the conduct of our government in preventing hostile expeditions, and in 
making reparations for wrongs committed by them, when they had had their origin 
in our ports, see a pamphlet entitled English Neutrality, by G. P. Lowrey, >»ew 
York, 1863. 

2 Vattel, iii. 7, §§ 119-136. 

9 See Manning, book iii. 1, pp. 166-181. 



198 OP THE EELATIONS BETWEEN § 162 

opposite import have permitted the one or the other. By the 
treaty of Miinster in 1648 — we quote the words of Mr. Manning 
(p. 1/4), 'it was agreed that none of the contracting parties should 
afford to the enemies of the other arms, money, soldiers, provisions, 
harbour or passage, the i-ight being, however, reserved to the 
individual states of the empire to serve as mercenaries according 
to the constitutions of the empire.' This custom has now a 
lingering existence ; it is forbidden in some countries by law, and 
is justly regarded as a violation of neutrality. 

, § 162. 
International law does not require of the neutral sovereign 
What ma a *^* ^® should keep the citizen or subject within the 
neutral's subjecte Same strict lines of neutrality which he is bound to 
^^^ draw for himself The private person, if the laws 

of his own state or some special treaty does not forbid, can lend 
money to the enemy of a state at peace with his own country for 
purposes of war, or can enter into its service as a soldier, without 
involving the government of his country in guilt. The English 
courts, however, and our own deny that any right of action can 
arise out of such a loan, on the ground that it is conti^ary to 
the law of nations. (Phillimore, iii. § 151, case of Kennett 
i). Chambers, 14 Howard, U. S. Rep., 38.) The practice of 
individuals belonging to a neutral nation serving in foreign 
"Wars ^ was formerly widely diffused and admitted throughout 
Europe, and is not of easy prevention, if prohibited, for at the 
worst the individual may renounce his country. It is only when 
a great pressure into the armies of one of the belligerents is on 
foot, that the neutral can be called on to interfere. In the case 
of private armed vessels the usage is different. It is now regarded 
as a breach of neutiality to allow a subject to accept letters of 
marque and equip armed vessels, in order to prey on the commerce 
of a belligerent friend ; although it would be impossible, as on 
the land, to prevent individuals from going abroad for this pur- 
pose. 

§163. 

Neutrals have a right, (1.) To insist that their territory shall 
Eights of ^® inviolate and untouched by the operations of war, 

neutrals. and their rights of sovereignty uninvaded. And if 

violations of their rights are committed, they have a right to 
punish the offender on account of them, or to demand satisfaction 

* Sometimes neutrals have even sent military officers to countries where war was 
waging, that they might learn the art of war. To send an experienced general on 
such an occasion, or to exempt him from penalties for accepting service abroad, 
would come nigh to giving assistance to one of the parties. (Hautefeuille, i. 268, 
edit 2.) 
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from his government. They are in a manner bonnd to do this, 
because otherwise their neutrality is of no avail, and one of the 
belligerents enjoys the privilege of impunity. 

In 1837 the * Caroline,' a steamboat employed by Canadian 
insurgents in carrying passengers an^ munitions case of the 
of war from our borders to the opposite shore, 'CaroUne.' 
was captured and destroyed within our waters — the leader of 
the expedition against it having expected to find it within British 
territory. In the correspondence between the governments to 
which this act gave rise, Mr. Webster said that such a violation 
of neutrality could be justified only by a * necessity of self- 
defence, instant, overwhelming, having no choice of means, and 
no moment of deliberation.' Lord Ashburton contended that 
this was just such a case of necessity, but regretted that some 
explanation and apology for the occurrence was not immediately 
made. And so the matter ended. (Note 29.) 

No cruiser is authorised to chase a vessel within or across 
neutral waters, and all captures so made, or made in violation 
of the neutral laws for maintaining neutrality, must be regarded 
as illegal with respect to the neutral, although not illegal with 
respect to the enemy.* If such a prize is brought into any of 
the neutral's ports, he is authorised to seize and restore it. If it 
be carried into a port of another country, he has a right to de- 
mand its restoration, and the priee court of the belligerent is 
bound to respect the objection. If the neutral fails to exercise 
his rights in these respects, the government of the vessel which 
has been thus captured may complain or even retaliate. The 
wrong-doing vessel may afterwards have entrance into the waters 
of the injured neutral refused to it, since all admission of war- 
vessels into neutral waters, unless required by treaty, depends 
on comity alone. Or its government, if the neutral prefer, or is 
forced to take that mode of redress, may be required to give 
satisfaction in regard to the injury. 

§164. 

2. Neutrals can claim from the belligerents, during war, all 
that respect for their flag, for their representatives, for their 
property, and the property of their citizens or subjects, when 
employed in the lawful operations of war, to which they have 
a right during peace. To preclude the ambassadors of the 
neutral from egress and ingress into enemy's territory is un- 
friendly, although the enemies' envoys to the neutral may be 
seized except on neutral soil or ships. (§ 93.) The property 
of neutrals has sometimes been wrongfully seized for govern- 
ment purposes in cases where necessity was pleaded for so doing, 

1 Compare Wildman, ii. 147. 
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but Dot without the prospect held out of compensation. And 
this, which Louis XIV. is said to have pronounced to be a right, 
has been extended to their seamen. The right of pre-emption in 
war will be considered in another place. And the restrictions on 
neutral trade will be the ^nbject of a separate chapter. 

§165. 

Every nation is bound to pass laws whereby the territory and 
Mnnicipai laws other rights of ncutrals shall be secured, and has a 
enforcing neu- right to secure itsclf in the same manner. Nor is 
txauty. there any deficiency of such laws in Christendom. 

Thus Great Britain, by an act passed in 1819, forbade British sub- 
jects to enter the service of foreign states under penalty of fine 
and imprisonment, although such an act of individuals, as we have 
seen, is not a violation of neutrality. The United States, by 
various acts, as by those passed in 1794, 1818, and 1838, have 
endeavoured to prevent injuries to neutral and friendly powers, 
as well as violations of our own rights, whether by citizens or 
foreigners. Thus (1.) it is made a misdemeanour for a citizen 
to accept or exercise within our territory a commission from a 
foreign power in a war against a state at peace with ns. (2.) It 
is unlawful for any one to enlist, or induce another person within 
our borders to enlist, or engage him to go abroad to enlist in 
foreign service against a friendly power ; or to institute within 
our territory any military expedition by land or sea, against any 
such power ; or to augment the force of any vessel having such 
hostile intent ; and the vessels engaged in such an enterprise by 
sea are subject to forfeiture. (3.) No belligerent vessels are 
allowed to provide themselves with military stores or with any- 
thing not equally applicable to commerce and to war. When 
vessels of the two belligerents are in our harbours together, they 
are forbidden to depart within twenty-four hours of one another, 
and the president is empowered to use force to send out of the 
waters of the United States such vessels as ought not to remain 
within our limits, as well as to compel the observance of our neu- 
trality laws in general.^ In short our laws are not bad. May no 
officials ever make a purposely ineffectual display of maintaining 
these laws, and connive at their violation in secret ! (Note 18.) 

§116. 

During the late Crimean war it came to light that certain 

Case of the British consuls were persuading persons within our 

British ambassa- bounds to go out of the United States in order to 

dor in 1856. euHst in that service, and that the minister at Wash- 

^ Kent, i. 122, 123, lect. vi., whom I have used in this summaiy of our neutrality 

laws. For captures made by ships that have committed a breach of our neutrality 

laws, compare § 163. Illegal augmentation of force affects captures made on the cruise 

tor which the augmentation took place, but not afterward. (7 Wheaton Rep. 848.) 
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ington was aiding therein. It could not be complained of, if the 
United States government showed displeasure at such proceed- 
ings, demanded his removal, and even ceased to hold communi- 
cation with him as the agent of the British government. In what, 
now, did his offence consist, in a breach of our law only or in a 
violation of international law ? In answer it may be said that if 
the earlier usage is to decide, there was no direct breach of inter- 
national law ; if the more modern, there was a breach. But sup- 
posing this to be doubtfal, in breaking our laws of neutrality, 
which have the peculiar character of supporting the laws of 
nations, and that too when he was the representative of another 
sovereignty, he attacked the sovereignty of the nation and in this 
way came in conflict with law international, which aims to secure 
the sovereignty of all the nations who acknowledge it. And even 
if our law could have been evaded by inducing men to go abroad 
for another object, and there persuading them to enlist in a war 
against one of our friends, there would still have remained ground 
of complaint against the agents in such a scheme, as disturbers of 
our relations with a friendly power. 

§ 166 h. 

A foreign power, as we have seen (§ 40, § 41), may assist a 
state to repress a rebellion, and may not assist Relation of neu- 
revolters themselves, but, when these have fairly traJstothe 

' ; 1 • I 1 I • parties m an in- 

created a new government, may enter into relations temaiwar. 
with it, without unfriendliness towards the original state. Mean- 
while, until the fact of a new state is decided by the issue of the 
struggle, the position of neutrals is a delicate one, and one to 
which little attention has been paid by writers on the law of 
nations. Theoretically we say : (1.) The relation, if the foreign 
power stands aloof, is not that of neutrality between states, but 
of neutrality between parties, one of which is a state^ and the other 
trying to become a state, 

(2.) The foreign power, therefore, cannot plead the laws of 
neutrality for treating both parties alike, for the one is an acknow- 
ledged state, the other is not. Thus whatever favours it has 
granted to the cruisers of the friendly state it is not bound to 
grant to the revolters, or rather, it is bound not to grant to them 
the same privileges, for by so doing, it admits their right to prey 
on the commerce of its friend — which only states can do. 

(3.) In a certain sense the foreign power must regard the 
revolters as belligerents, entitled to all those rights which hu- 
manity demands, as that of asylum for troops or vessels in dis- 
tress, or fleeing from a superior power — the same sorts of rights 
which would be granted to political exiles. The vessels of such 
revolters cannot be regarded as piratical, for their motive is to 
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establish a new state, while that of pirates is plunder. A pirate 
never ends his war with mankind, they fight for peace. (Com- 
pare Note 12 on § 137, and see Note 19.) 

(4.) What measures can the state at war with a part of its 
subjects take in regard to foreign trade with revolted ports ? To 
say that it cannot apply the rules of blockade, contraband and 
search, because the ports are its oixm, is mere pettifogging. But 
can it close these ports by an act of the government, as it once 
opened them ? At first view it seems hard to refuse this right 
to a nation, but the better opinion is that foreigners, by having 
certain avenues of trade open to them, have thereby acquired 
rights. (§ 28.) The nation at war within itself must overcome 
force by force, but this method of closing ports supersedes war 
by a stroke of the pen. It is the fact of obstruction in the ordinary 
channels of trade which foreign nations must respect. If the 
state in question cannot begin and continue this fact, it must 
suffer for its weakness. (Note 20.) 

But international law does not make all these distinctions. 
The colonies of Spain, as yet unrecognised, were regarded by us 
as * belligerent nations, having, so far as concerns us, the sove- 
reign rights of war, and entitled to be respected in the exercise 
of those rights ? ' And so England and France act in the war 
which is now upon us. (7 Wheaton Rep. 337.) 

Section II. — Of the Bights and Liahilities of Neutral Trade. 

§167. 

Having considered the relations between belligerent and neu- 
importance of tral states, WO uow proccod to inquire how war affects 
hlgrigf?ts of°^' ^^® commerce of neutral persons, or the rights and 
neutral trade. liabilities of neutral trade. This is a subject of 
greater practical importance, perhaps, than any other in inter- 
national law ; for if the rule restricting the freedom of neutral 
trade verges to the extreme of stnctness, the evils of war are 
very much increased, and its non-intercourse is spread over a 
wider field. It is also a subject in which the jarring views of 
belligerents and of neutrals have hitherto prevented fixed prin- 
ciples on many points from being reached, so that neither have 
different nations agreed in their views, nor has the same nation 
at different times been consistent, nor have text- writers advocated 
the same doctrines. Yet the history of opinion and practice will 
lead us to the cheering conclusion that neutral rights on the sea 
have been by degrees gaining, and to the hope that hereafter 
they will be still more under the protection of international law 
than at any time past. 
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§ 168. 

The nationality of individuals in war depends not on their 
oriffin or their naturalisation, but upon their domicil. ,,^ . , 

TT • X 1 1 • J • -1 J f iL- 1- • • Who are neutrals 

He IS a neutral who is domiciled oi free choice m a and what is neu- 
neutral country, and he an enemy who is domiciled *^ property ? 
in an enemy's country. (Note 21.) Hence 

1. As domicil can be easily shaken off, a person in the prospect 
of war, or on its breaking out, may withdraw from the enemy's 
to another country with the intention of staying there, and thus 
change his domicil. If he should return to his native country, 
fewer circumstances would be required to make out intention than 
if he betook himself to a foreign territory. If against his wiU 
and by violence at the breaking out of war he was detained in the 
belligerent country, his longer stay would be regarded as the forced 
residence of a stranger, and probably all disadvantageous legal 
consequences of his domicil there would cease. 

2. If a country is conquered during a war, its national charac- 
ter changes, although it may be restored again at peace, and so 
the nationality and liabilities of its inhabitants engaged in busi- 
ness change. 

3. But a person having a house of commerce in the enemy's 
country, although actually resident in a neutral country, is treated 
as an enemy so far forth as that part of his business is concerned, 
or is domiciled there qiLO ad hoc. On the other hand, a person 
having a house of commerce in a neutral country and domiciled 
among the enemy, is not held to be a neutral. This is the doc- 
trine of the English courts, adopted by the American. * It is im- 
possible,' says Dr. Wheaton (' El.' iv. i. § 20), ' in this not to see * 
strong marks of the partiality towards the interests of captors, 
which is perhaps inseparable from a prize code framed by judi- 
cial legislation in a belligerent country, and adopted to encourage 
its naval exertions.' 

In general, property follows the character of its owner. Thus 
neutral ships are ships owned by neutrals, that is by persons 
domiciled in a neutral country, and the same is true of goods. 
Hence in partnerships, if one owner is a neutral and the other an 
enemy, only the property of the latter is liable to capture. But 
here we need to notice: 1. That ships cannot easily transfer 
their nationality on a voyap^e, the act of so doing being pre- 
sumptive evidence of a fraudulent intention to screen them from 
the liabilities of their former nationality. 

2. That when a ship sails under a hostile flag, she has, by 
whomsoever owned, a hostile character. 

3. If a neutral's ship sails under an enemy's licence to trade, 
she becomes hostile ; for why should she have the advantages of 
a close connection with the enemy without the disadvantages P 
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4. If a neutral is the owner of soil in a hostile country, the 
produce of such soil, exported by him and captured, is con- 
sidered hostile. This is on the principle that the owner of soil 
identifies himself, so far forth, with the interests of the country 
where his estate lies. ^ 

§ 169 a. 

When a war arises, one of three things must take place. 
General prin- Either the neutral trade may go on as before, and 
cipies as to lia- belligerents have no rierht whatever to injure or 

bility to capture, t •!" 'j. • j.i_ i_ it x 

limit it in any manner ; or the belhgerents may, 
each of them, interdict any and all trade of neutrals with the 
other ; or there are certain restrictions which may be imposed 
on neutral trade with justice, and certain other restrictions, which 
must be pronounced unjust. 

1. Few have contended that the trade of neutrals ought to be 
entirely unfettered, for a part of that trade may consist in sup- 
plying one foe with the means of injuring the other, and the siege 
or blockade of strong places would be nugatory, if neutrals could 
not be prevented from passing the lines with provisions. Will 
it be said that such trade is impartial — that it favours one party 
in a war no more than the other ? It would be better to say 
that it is partial now to one side and now to the other, and that 
a series of assistances, rendered to a party in a struggle, although 
they might balance one another — which would not generally be 
true in fact — are unjust, because they only put off or render 
fruitless the effort to obtain redress, with which the war began. 

2. On the other hand it will not be claimed that a belligerent 
may justly forbid neutrals to carry on every kind of trade with 
his enemy. I may have a right to distress my foe in order to 
bring him to a right mind and procure redress, but what right 
have I to distress my friend, except so far as he takes the part of 
my foe, and thus ceases to be my Iriend ? Will it be said that all 
trade with one foe is a damage to the other, and may therefore 
be broken up ? No doubt it is indirectly an injury, but indirect 
results of lawful business no more justify interference than the 
advance of one nation in wealth and industry justifies others in 
endeavouring to cripple its resources. The neutral might with as 
much justice declare war, because the belligerent injured him by 
a fair operation of war — by blockading the port of his foe for 
instance — as a party to a war require that all trade should bend 
to his convenience. And besides this, the same humanity which 
allows internal trade to remain undisturbed during an invasion, 
ought to leave the neutral's commerce in some degree free to 
take its wonted course. 

1 Compare Wheaton's EL iv. 1, §§ 17, 22 ; Kent, i. 74, lect. iv. 
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3. It is therefore allowed on all hands that some restrictions 
may be imposed on neutral trade, not such as a belligerent may 
select, but definite and of general application. The law of na- 
tions on this subject has been viewed as a kind of compromise 
between neutral and belligerent right. Neutrals may legitimately 
carry on all sorts of trade, and belligerents may interrupt all. 
Hence nations have waived their rights and come to a certain 
middle ground, where some rights of both parties are saved and 
some thrown overboard. But this view seems to be objection- 
able, as making the actual neutral rights to arise out of a state of 
things which is a jural impossibility. It cannot at the same time 
be true that neutrals should enjoy a particular trade, and belli- 
gerents obstruct that trade. There must be kinds of trade which 
neutrals have a right to engage in, and herein belligerents are 
obliged to leave them undisturbed. Otherwise the law of nations 
has no jural foundation. 

When we ask, however, what degree of restriction may be 
justly applied to neutral trade, we feel a want of a definite 
principle to guide us in the answer : we are forced to say some- 
what vaguely that the restrictions must be srick as to keep neutral 
trade from directly assisting either party in the armed contest, 
and the smallest possible, consistent with the ends which a just 
war involves. 

If these views are correct, it is wrong for the neutral and for 
his subjects to engage in certain kinds of trade during a war, as 
truly as it is right for him to engage in certain others. If, for 
instance, he holds the same doctrine with the belligerent in re- 
gard to contraband of war, he would violate the rights of one 
friend by supplying another with such articles. And yet we by 
no means affirm that law now requires the neutral nation to pre- 
vent such trade on the part of individuals by vigilance and 
penalty. All that can be required of him is, especially when his 
opinions on the justice of the war may vary greatly from those 
of his belligerent friend, that he should be passive, while one 
friend tries to obtain what he calls redress from another. The 
rales of war are to be put in force by the parties immediately 
concerned : he is not under obligation to add to his trouble and 
expense by a new commercial police. 

The restrictions on neutral trade known to international law 
have related for the most part : 

1. To the conveyance of hostile goods in neutral ships, and of 
neutral goods in hostile ships, or to the relation between goods 
and vessels having different nationalities. 

2. To the conveyance of certain kinds of articles, having a 
special relation to war. 

8. To conveyance to certain places specially affected by the 
operations of war ; and sometimes 
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4. To a trade closed before a war, but open during its con- 
tinuance. 

And in order to carry those restrictions into effect, a right of 
examination or visit must be exercised upon vessel, goods, or 
both. 

§ 169 h. 

We now proceed to the rules of international law in regard 
Kationauty of ^ *^® liability to capture of ships and goods en- 
goods ftnd vessel gaged in ordinary trade. 

usMe of not™ W© niay Say, in general, that until very recent 
liable to capture, times two rules have contended with one another 
— the rule that the nationality of property on the sea determines its 
liability to capture, or neutral property is safe on the sea and 
enemy's property may be taken wherever found, and the rule 
that the nationality of the vessel determines the liability to capture, 
or that the flag covers the cargo. By the first rule the neutral 
might safely put his goods into any vessel which ^flQpred itself, 
but could not convey the goods of his friend, being one of the 
belligerents, without the risk of their being taken by the other. 
By the second, when once the nationality of the ship was ascer- 
tained to be neutral, it went on its way with its goods in safety, 
but if it belonged to the enemy it exposed neutral goods on 
board, as well as other, to be taken. This latter rule con- 
sists of two parts, that free ships make free goods, and that 
enemy's ships make goods hostile, but the two are not necessarily, 
although parts of the same principle, connected in practice ; the 
former may be received without the latter. 

It was a thing of secondary importance both for the neutral 
and for a belligerent, being a naval power, how the rules should 
shape themselves in regard to the neutral's goods in hostile 
bottoms. And his own goods on board his own vessel were 
freely admitted to be safe. Hence justice and a spirit of con- 
cession to the neutral united in favour of the rule that his goods 
were safe by whatever vessel conveyed ; although not safe from 
sundry inconveniences — from search and from capture of the 
hostile conveyance. 

On the other hand, it was of great importance to the belli- 
gerent that the flag should not cover his enemy's goods, or that 
free ships should not make goods free; for thus, much of his 
power at sea to plunder or annoy his enemy would be taken away. 
To the neutral the opposite rule, that free ships should make 
goods free, was of great importance ; for the carrying trade, a 
part of which war would in other ways throw into his hands, 
would thus be vastly augmented. But the belligerent's interests 
on the whole prevailed. The nations, especially Great Britain, 
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which had the greatest amount of commerce, had also the great- 
est naval force, with which they could protect themselves and 
plunder their foes, and therefore felt small need in war of hiding 
their goods in the holds of neutral ships. Thus for a long time 
the prevailing rule was that neutral goods are safe under any flag, 
and enemy^s goods unsafe under any flag. But at length neutral 
interests and the interests of peace preponderated ; and the par- 
ties to the treaty of Paris in 1856, Great Britain among the rest, 
adopted for themselves the rule which will be valid in all future 
wars, and is likely to be universal, that free ships are to make 
goods free. Likely to be universal, we say, unless a broader rule 
shall exempt all private property on the sea engaged in lawful 
trade from capture. 

§ 170. 

The ship of a neutral in which hostile goods are found, has 
been sometimes, particularly by French and Spanish Treatment of 
ordinances, treated as if engaged in a guilty busi- vessels conveying 
ness, and visited with confiscation. But modern ^^^'^^^^o^^- 
practice, whilst it seized the enemy's goods, has been in favour of 
paying freight to such neutral, that is, not freight /or the part of 
the voyage performed, but for the whole, capture of the goods 
being regarded as equivalent to delivery. But a neutral ship en- 
gaged in the enemy's coasting trade cannot claim freight for 
hostile goods on board, becauije it has put itself into the position 
of a hostile vessel.^ 

On the other hand, when a hostile vessel is taken with the 
neutral's property on board, the captor is entitled to Freight on neu- 
freight, if the goods are earned to their port of des- SptS^eiSmy's 
tination. But if the goods are not carried to their vessels. 
original destination within the intention of the contracting par- 
ties, no freight is due.^ 

Hostile ships, with whatever goods on board, have been uni- 
formly regarded as prizes of war. But from the Coast fisheries of 
operations of war one class of vessels engaged in an ^ Sr^S^n^ 
eminently pacific employment, and of no great ac- tions. 
count in regard to national resources, has often been exempted ; 
we refer to vessels engaged in coast fisheries. It appears that 
this exemption was allowed centuries ago. Froissart is cited as 
saying in his * Chronicle ' that * fishermen on the sea, whatever war 
there be in France and England, do no harm to one another : nay, 
rather, they are friends and aid one another in case of need.' The 
liberty of the enemy's fishermen in war has been protected by 
many French ordinances, and the English observed a reciprocal 
indulgence; but in 1798, during the French revolution, the 

1 Compare Wildman, IL 154. * lb. iL 162. 
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English government ordered its cruisers to seize French and 
Dnixjh fishermen and their smacks. Soon after, on remonstrance 
from the first consul of France, the order was withdrawn, as far 
as the coast fisheries in the strict sense were concerned; and 
during the wars of the empire this peaceful and hardy class of 
labourers enjoyed exemption from capture. In the instructions 
given by tlie French minister of marine to naval officers in 
1854, at the outbreak of the late war with Russia, we find the 
same rule followed. * You must put no hindrance,' say the in- 
structions, * in the way of the coast fishery even on the coasts of 
the enemy, but you will be on your guard that this favour, dic- 
tated by an interest of humanity, draws with it no abuse pre- 
judicial to military or maritime operations. If you are employed 
in the waters of the White Sea, you will allow to continue with- 
out interruption (repression in case of abuse excepted) the ex- 
change of fresh fish, provisions, utensils and tackling, which is 
carried on habitually between the peasants of the Russian coasts 
of the province of Archangel and the fishermen of the coasts of 
Norwegian Finmark.' Such has been the practice of some of the 
principal Christian nations in protecting the coast fisheries of 
enemies, but as yet this usage cannot be called a part of inter- 
national law. ^ 

§171. 

Having seen what is the actual state of international law in 
Justice of the regard to neutral trade, we may now inquire whether 
neSraim^e"^ any definite rule of justice applicable to such trade 
considered. can be laid down. 

Admitting for the present that capture of private property on 
the sea is justifiable, we ask which of the two principles is con- 
formable to justice, that which makes capture depend on the 
nationality of the conveyance, or that which makes it depend on 
the nationality of the property, whether ship or goods ? Here 
we find 

1. That the conveyance or vessel has been claimed to be terri- 
tory, from which it would follow that, by interfering with neutral 
vessels, the sovereignty of neutral nations was invaded. But the 
claim is false, as has already been shown (§ 54), and seems to have 
been devised just to cover this particular case, just to screen 
neutral ships. It is not a claim admitted in the law of nations : 
ships are liable to search on the ocean, and are under the juris- 
diction of the nation in whose ports they lie, to neither of which 
liabilities territory is exposed. How can the sea itself be the ter- 
ritory of no one, and a vehicle moving over it have the properties 
of terra firma? A deserted ship is not claimed to be territory. 

1 Compare Ortolan, ii. 44. 



f 172 BSLLIGEBENTS AND NEUTBALS. 209 

A ship witli a crew on board is under the protection and jurisdic- 
tion of its country, where no. other jurisdiction interferes ; that is, 
may have certain properties of territory, but not all properties. 
On the other hand, if ships were territory, it is clear that all the 
operations of war which afifect neutral vessels must be given up, 
blockade and the prevention of contraband trade, as much as any 
other. 

2. It seems to be in accordance with justice that the nation- 
ality of the property should determine the rules of capture. The 
only ground for taking certain things away from private persons 
is that they belong to the enemy, or that they aid the enemy's 
operations in war. If they are taken because they belong to the 
enemy, vessels and goods ought to share the same fate : they are 
equally private property, and differ in no essential respect. If 
they are exempt from capture because they belong to neutrals, 
ships and goods on board any ship ought to be exempt. The rule 
thus is just, clear, and logical. 

3. The neutral has certainly a right to take his friend's goods 
on board his ship, and an equal right to put his own on board his 
friend's ship ; nor will the fact that his friend has an enemy alter 
the case. Here the war-right of this enemy may subject him to 
great inconvenience, but neither his property nor . his wages, in 
the shape of freight, ought to be taken from him. He is not 
guilty: why should he suffer other than those incidental evils 
which war brings with it, and a part of which are inevitable ? 

4. The establishment of the rule that free ships make goods 
free is a gain for humanity and a waiver of justice. Hence we 
hail it as inaugurating an era more favourable to peace. All this 
on the admission that private property may rightfully be taken 
on the ocean : if it cannot be, or it is expedient that it should not 
be, the same rule is a movement in the right direction. » 

§172. 

In the course of the centuries during which international 
law has been growing up, rules have been fluctuating j,^^^^ p^.^^^ 
as it respects the liabilities of neutral trade, and con- in regard to neu- 
ventional law has often run counter to prevailing *^^ *^^®' 

^ Mr Reddie (in his Researches in Maritime International Law,i. p. 468, cited by 
Ortolan, for I have not access to the work), remarks that it is doubtful whether the 
neutral gains anything by the rule * free ship^, free goods.* For the carrying trade 
of hostile property must come to an end as soon as peace is made, and the neutral's 
capital must toen be turned into another channel. But if the belliuerent's property 
be liable to seizure, goods as well as ship will belong to the neutral, and his capital 
thus invested will stimulate all branches of home industry, and probably be lonp^r 
able to retain the channel which was opened to it by the war. There is something 
in this, but most wars are too short to keep the powers at war from returning to 
their old usages of trade at the peace. Besides, the annoyance of the neutral is a 
very great e^ and his loss may be great. 

P 
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rules. "We propose here to give some brief historical illustrations 
of the former law and practice. 

First, the leading results of a historical examination seem to 
be something like the following : 

1. That of old in mediaeval Europe there probably was a feel- 
ing that neutral trade might be made unlawful by either belli- 
gerent at any time, and that the permission of such trade was 
looked upon as a concession. This explains the custom of con- 
fiscating the neutral ship with hostile goods on board, which was 
more or less prevalent. 

That, from the time when commerce by sea began to be a 
great interest, neutrals could carry hostile goods on their ships 
with the liability of only such goods to capture, and generally 
without risk to the vessel, save of detention, search, and change 
of course ; and could put their own goods on hostile ships with- 
out dangler of confiscation. 

3. That treaties and ordinances during the seventeenth and 
eighteenth centuries often modified what may be called the pre- 
vailing usage, and differed so much from one another as to show 
that no principle ran through them. Many of the treaties gave 
large freedom to neutral carriers, and some ordinances, especially 
in France and Spain, established a very harsh rule towards them. 
In general, where by treaty free ships made goods free, this 
was coupled with the rule that hostile ships made goods hostile, 
or the nationality of the vessel determined the character of the 
transaction. 

4. That from the last quarter of the eighteenth century neutral 
nations endeavoured to force on the world the rule * free ships, 
free goods,' which was resisted, and prevented from entering 
into the law of nations by Great Britain, the leading maritime 
power. 

5. That since the peace of 1815, in Europe, the importance 
of pacific relations and the power of capital have brought about 
a change of views in regard to international policy, until the 
rule above mentioned has nearly prevailed, and there are not 
wanting indications of a still larger liberty of maritime com- 
merce. 

§173. 

One of the earliest provisions of mediaeval Europe within 
Higtoricai fliua- our knowledge is to be found in a treaty between 
trationa. Arles and Pisa, of the year 1221. It is there pro- 

vided that in case any goods of Genoese or other public ene- 
mies of Pisa are found in a ship with men of Aries, the men of 
Aries shall not make them their own, or defend them on their own 
account ; and that daring the continuance of the war between 
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Pisa and Genoa, it may be lawful for the Pieans to treat men of 
Aries, if found on Genoese vessels, and their goods, as if Genoese, 
and to retain such goods when taken without restoring them, 
or causing them to be restored.^ 

This, however, may have been a temporary and exceptional 
convention between the two cities. But a Httle later, consoiato del 
at the end of the thirteenth or beginning of the four- °iare. 
teenth century, we meet with a code of wide influence, the Conao- 
lato del mare (compare App. I,), which is remarkable as being the 
only ancient sea code that speaks of neutral rights in war. In 
chapter 231 of this code (Pardessus, ii. 303-307), it is provided 
that if a ship that is captured belongs to friends, and the mer- 
chandise on board to enemies, the commander of the cruiser 
may force the master of the captured vessel to bring him the 
hostile goods, and even to keep them in his own vessel, until 
it is brought into a place of safety ; but it is to be understood 
that the captured ship be carried in tow to a place where there 
shall be no fear of enemies — the commander of the cruiser 
paying, however, all the freight due for carrying the cargo to 
the place of unloading, &c. 

Another provision of the same chapter is to the effect that, 
if the ship taken be hostile with a cargo belonging to friends 
on board, the merchants in the ship, and to whom the cargo in 
whole or in part pertains, ought to arrange with the captain of 
the captor to ransom the prize, and that he ought to offer it 
to them at a reasonable price. But if the merchants will not 
make a bargain, he is to have the right to send it into the port 
where his vessel was equipped (?), and the merchants are ob- 
liged to pay the freight — just as if he conveyed the goods to 
the port of destination — and nothing more than that freight. 
The code then goes on to speak of injuries suffered by the neu- 
tral merchants from the arrogance or violence of the captor, in 
which case, besides being relieved from paying freight, they shall 
receive compensation.* 

According to Mr. Manning, all the treaties before the seven- 
teenth century coincide with the Consoiato del mare, in regard to the 
liability to capture of enemies' goods on board neutral vessels. 

^ Pardessus, Collection des Lois Mar. ii. 303, refers to tkis treaty, which is to be. 
found in Muratori's Antiq. Ital. iv. col. 398, as Ulustrating the usa^e that the mer- 
chandise of a friend, although put on board an enemy's vessel, ou^bt to be respected. 
But it shows just the contrary. The text of the latter part is * si forte aliquis Are^ 
latensis cum Januensi, donee gnerra inter Pisanos et Januensra fnerit, a Pisanis in- 
ventus fherit, in eomm navibus, eundo vel redenndo, liceat Pisanis . . . Arelatens)- 
bus [that is, Arelatenses] et res eorum tamqnam Jannensinm ofi^ndere et capere, et 
capta retinere, et non reddere nee reddi facere.' 

2 Mr. Manning cites this as chap. 273, others as chap. 276. In tbe<remainder eC^ 
these historical iUustrations, and in those pertaining to contfa})and, blockade, and 
search, I have been greatly assisted by Mr. Manning's work, 

p2 
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In 1417, an engagement between Henry V. of England and the 
Dnke of Burgundy (Jean-sans-peur), contained the stipulation 
that goods of Flemings, who were the Duke's subjects, on board 
ships of Genoa, then at war with England, should be forfeited, if 
captured, as lawful prize. * This is the only instance I have met 
with,' says Mr. Manning, * in which the claim that neutral goods 
found in an enemy's ship are liable to capture as lawfal prize, 
has ever been asserted or even been specified by this country, un- 
less in return for the stipulation that enemies' goods are free in a 
neutral ship.' 

§174. 

In the seventeenth century, and onward, until toward the end of 
the eighteenth, no general rule runs through conventional law : the 
same states are found to make treaties of directly opposite charac- 
ter at the same epoch. The Dutch, being the principal carriers of 
Europe, aimed to put their trade on a footing of security ; and the 
first treaty between Christian powers containing the principle 
* free ships, free goods,' was one between the United Provinces 
and Spain in 1650. We say between Christian powers, because a 
treaty of France with the Porte, in 1604, contained the same pro- 
vision. In 1654 England, in a treaty with Portugal, for the first 
time agreed that the ship should cover the cargo ; while in a 
treaty of the same year with the Dutch republic, the old rule 
touching the liabilities of hostile goods continued. Again, in the 
treaty of Breda, made by these same two powers, in 1667, free 
ships make free goods for the first time in their diplomatic inter- 
course, while a treaty of England with Denmark makes no change 
in the old usage. By the treaty of the Pyrenees, in 1659, re- 
liewed in 1668, France and Spain agreed that the cargo should 
follow the liabilities of the ship, whether neutral or hostile, of 
which rule the Dutch secured the benefit in their intercourse with 
these two states in 1661. Many treaties of the close of the seven- 
teenth century enlarged the privileges of neutrals, as that of Nym- 
Wegen in 1678, and of Ryswick in 1697, as far as France and the 
Dutch were concerned. In the commercial treaties connected with 
the peace of Utrecht in 1713,^ the analogy of the peace of the Py- 
renees was followed, in making all goods in neutral bottoms free, 
and in hostile liable to capture. A similar stipulation appears 
afterwards in a treaty of 1762, between Russia and Sweden, and 
in that of France with the United States, when she acknowledged 
their independence, in 1778. Thus, while earlier usage and many 
treaties protected neutral property, wherever found, but not ene- 
mies' property, many important treaties of the century before 

^ See Dumont, viii. 1, p. 848, arts, xvii, xviii. 



§ 174 BELLIGEBENTS AND NEUTBALS. 213> 

1780 gave freedom to the neutral ship and to whatever it con-, 
tained, bat not to neutral goods on an enemy's vessel. 

The law of France, meanwhile, followed by that of Spain, 
was severe towards neutrals with whom no treaty existed. The 
edict of Henry III., given out in 1584, formally confiscates 
neutral goods on enemies' vessels, as well as enemies' on neutral 
vessels. The maritime ordinance of Louis XIV., framed in 1681,. 
went farther still. It contains the following article : * All ships, 
laden with the goods of our enemies, and the merchandise of 
our subjects or allies found in an enemy's vessel, shall be law-t 
fal prize.' By allies here, not allies in war, but neutrals were 
aimed at, as it appears by an arret made a few years afterwards. 
Things continued thus until in 1744, under Louis XV., a regula- 
tion freed neutral ships from the infection of the hostile cargo, , 
but the same enactment ordained that neutral goods, the growth 
or fabric of enemies, should be confiscated. Again, in 1778, 
under Louis XVI., a regulation contained an implied sanction of 
the maxim that the neutral flag covers the cargo, coupling it, 
however, like the treaty of the Pyrenees and others, with the 
opposite, that the hostile flag exposes the cargo ; and these 
maxims have governed the conduct of France towards neutrals 
since then until recent times, with the exception of her retalia- 
tory measures under Napoleon towards England, the effects of 
which fell heavily on neutrals. Spain, in 1 702 and 1718, followed 
the legislation of the elder Bourbon line, and in 1779 adopted 
the relaxation proclaimed in France the year before.^ 

The armed neutrality set on foot in 1780 was a plan to escape 
from the severe but ancient way of dealing with First armed neu- 
neutrals which Great Britain enforced, by advancing tr»*iity- 
certain milder principles of international law. These were that 
neutral vessels had a right to sail in freedom from harbour to 
harbour and along the coasts of belligerents ; that the property 
of enemies not contraband of war on neutral ships should be 
free ; that a port is blockaded only when evident danger attends 
on the attempt to run into it ; that by these principles the deten- 
tion and condemnation of neutral ships should be determined ; 
and that, when such vessels had been unjustly used, besides re- 
paration for loss, satisfaction should be made to the neutral 
sovereign. The parties to this league engaged to equip a fleet to 
maintain their principle, and were to act in concert. These 
parties were, besides Russia, which announced the system to the 
powers at war, and invited other neutrals to co-operation, Den- 
mark, Sweden, the Dutch provinces, Prussia, Austria, Portugal, 
and Naples. Two of the belligerents, France and Spain, con- 

1 Ck)mpare Ortolan, ii. 86, et seq. esp. 93. 
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curred, but the other, England, replied that she stood by the 
law of nations and her treaties. England had reason to com- 
plain of this league, because some of the parties, then at peace 
with her — Sweden and Denmark — were at the time held by 
treaty with her to just the contrary principle ; while others had 
even punished neutial ships for what they now claimed to be a 
neutral right. The first armed neutrality did little more than 
announce a principle, for no collision took place between them 
and Great Britain ; but it formed an epoch, because in no pre- 
vious arrangement between Christian states had the rule * free 
ships, free goods,' been separated from the opposite, * unfree or 
hostile ships, hostile goods.' In the peace of Versailles, which 
in 1783 terminated the war between England and France grow- 
ing out of our revolution, the two powers returned to the 
stipulations of the peace of Utrecht which have been mentioned 
above. 

In the opening years of the French revolution, England re- 
covered her influence over the powers of Europe, and several of 
them abandoned or suspended the rule for which, in great 
measure, the armed neutrality was formed. And the national 
convention of France, in 17l;3, decreed that enemy's goods on 
board neutral vessels, but not the vessels themselves, should be 
lawful prize, and that freight should be paid to the captor. 

The United States, in treaties with foreign powers, have 
Treaties of the generally aimed to extend the rights of neutral 
United States, carriers as far as possible. In some conventions, 
however, as in that with Spain in 1819, with Columbia in 1824, 
with Central America in 1825, a somewhat cumbrous rule of 
reciprocity has been followed, namely, that free ships shall make 
goods free, only so far as those powers are concerned which 
•recognise the principle. But in the treaty with England, in 
-1795 (compare § 118), it is agreed that the property of enemies 
on neutral vessels may be taken from them. And in one made 
•with France in 1800, the maxim that hostile ships infect the cargo 
^oes along, as was then not unusual, with the freedom of neutral 
vessels. 

Twenty years after the first armed neutrality a second was 
Second armed formed, to which Russia, the Scandinavian powers 
ilwT^^^^* and Prussia were parties; and which derived the 
pretext for its formation from differences of opinion 
concerning convoy (§ 191), as well as from alleged violations of 
neutral rights by English cruisers in the case of a Swedish 
vessel. The platform of this alliance embraced much the same 
principles as that of 1780, together with new claims concerning 
convoy. But nothing was gained by it saving some trifling con- 
cessions from Great Britain, while Bussia, Denmark and Sweden 
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ere long gave in their adherence to the English views of neutral 
liabilities. (§ 191 and Append. II. under 1800. 

§175. 

Daring the years between 1814 and 1854, which were dis- 
turbed by no important European war, the rules of -^^q^ ^f ^.^jg 
war respecting neutral trade were of no immediate p^ace of Paris in 
importance. On the breaking out of the short but 
important Crimean war, notice was given by Great Britain and 
France that for the present the commerce of neutrals with 
Russia would not be subjected to the strict operation of the 
rights of war as commonly understood.^ At the peace of Paris 
in 1856, the principles foreshadowed in the declaration of the 
belligerents, which appear in the note below, were embodied in a 
declaration to which all the parties to the treaty subscribed. 
We have often spoken of these declarations, which form an epoch 
in the history of international law, but we here insert them 
in full, although but one of them refers to our present subject. 

1. Privateering is and remains abolished. (§ 122.) 

2. The neutral flag covers enemy's goods, with the exception 
of contraband of war. 

3. Neutral goods, with the exception of contraband of war, 
are not liable to capture under an enemy's flag. 

4. Blockades, in order to be binding, must be effective ; that 
is to say, maintained by a force sufficient really to prevent access 
to the coast of an enemy. 

Other powers were to be invited to accede to these articles, 
but only in solidarity and not separately. The third and fourth 
being already received by Great Britain, the abandonment of 

* The concurrent declarations of England and France in their English dress 
were as follows, under date of March 28-29, 1854 : — 

* Her Majesty the Queen of the United Kingdom of Great Britain and Ireland, 
haying been compelled to take up arms in support of an ally, is desirous of render- 
ing the war as little onerous as possible to the powers with whom she remains at 
peace. 

* To preserve the commerce of neutrals from all unnecessary obstruction, Her 
Majesty is willing for the present to waive a part of the belligerent rights appertain- 
ing to her by the law of nations. 

* It is impossible for Her Majesty to forego the exercise of her right of seizing 
articles contraband of war, and of preventing neutrals from bearing the enemy's 
despatches, and she must maintain the right of a belligerent to prevent neutrals from 
breaking any effective blockade, which may be established with an adequate force 
against the enemy's forts, harbours, or coasts. 

* But Her Majesty will waive the right of seizing enemy's property, laden on 
board a neutral vessel, unless it be contraband of war. 

* It is not Her Majesty's intention to claim the confiscation of neutral property 
not being contraband of war, found on board enemy's ships, and Her Majesty further 
declares that, being anxious to lessen as much as possible the evils of war, aiid to re- 
strict its operations to the regularly organised forces of the country, it is not her 
present int^tion to issue letters of marque for the commissions of privateers.* 
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privateering must be regarded as her motive for waiving her old 
and fixed doctrine in regard to the liability to capture of hostile 
goods on board a neutral vessel. The minor powers of Europe, 
whose interests lie on the side of neutral privileges, have already 
acceded or are hkely to accede to this declaration. The negative 
reply of the United States to an invitation to do the same, with 
its reasons, has been already given in § 122. If the larger ex- 
emption of all innocent private property from the liabilities of 
war, to which the United States offers to be a party, should be- 
come incorporated in the law of nations, her attitude will have 
been one of great advantage to the world. If not, her plea of 
self-defence in keeping up the system of privateering will pro- 
bably be regarded in another age as more selfish than wise. 

§ 176. 

Until about the middle of the eighteenth century writers on 
Opinions of pub- the law of nations for the most part held that neutral 
licista, &c. goods Were safe in any vessel, and hostile liable to 

capture in any vessel. Some of the earlier writers, as Grotius, 
Zouch, and Loccenius, go beyond this rule in severity towards 
the neutral ship, and seem to think that if the owners admitted 
hostile property on board, the vessel might be made prize of. 
They also lay it down that goods on hostile vessels belong pre- 
sumptively to the enemy, but may be saved from harm on proof 
to the contrary. Bynkershoek in 1737, and Vattel in 1758, state 
the doctrine as it has been understood by those who maintain 
that enemy's goods on neutral vessels but not neutral on enemy's 
vessels are lawful prize. The latter expresses himself thus : ' If 
we find an enemy's effects on board a neutral ship, we seize them 
by the rights of war; but we are naturally bound to pay the 
freight to the master of the vessel, who is not to suffer by such 
seizure. The effects of neutrals found in an enemy's ship are to 
be restored to the owner, against whom there is no right of con- 
fiscation ; but without any allowance for detainer, decay, &c. The 
loss sustained by the neutrals on this occasion is an accident to 
which they exposed themselves by embarking their property in 
an enemy's ship : and the captor, in exercisiug the rights of war, 
is not responsible for the accidents which may thence result, any 
more than if his cannon kills a neutral passenger who happens 
unfortunately to be on board an enemy's vessel.' Mr. Manning 
cites Moser (1780) and Lampredi (1788) to the same effect. 
English authorities are unanimous in declaring these to be rules 
of international law. Our supreme court and our principal 
writers on this branch take the same ground. Chancellor Kent 
says: *The two distinct propositions, that enemy's goods found 
on board a neutral ship may be lawfully seized as prize of war. 
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and that the goods of a nentral found on board an enemy's vessel 
are to be restored, have been explicitly incorporated into the 
jurisprndence of the United States, and declared by the supreme 
court to be founded on the law of nations. I should apprehend 
the belligerent right to be no longer an open question ; and that 
the authority and usage on which that right rests in Europe, and 
the long, explicit, and authoritative admission of it by this coun- 
try have precluded us from making it a subject of controversy ; 
and that we are bound in truth and justice to submit to its regu- 
lar exercise, in every case, and with every belligerent power who 
does not freely renounce it.'^ Again, Dr. Wheaton says : ' What- 
ever may be the true, original, abstract principle of natural law 
on this subject, it is undeniable that the constant usage and 
practice of belligerent nations, from the earliest times, have sub- 
jected enemy's goods in neutral vessels to capture and condem- 
nation, as prize of war. This constant and universal usage has 
only been interrupted by treaty stipulations, forming a tem- 
porary conventional law between the parties to such stipula- 
tions.* * The converse rule, which subjects to confiscation the 
goods of a friend on board the vessels of an enemy, is manifestly 
contrary to truth and justice.*^ 

The opposite doctrine, in regard to enemy's goods on neutral 
vessels, was first maintained by a Prussian commission appointed 
to look into the complaints of certain merchants who had had 
French goods taken out of their vessels by English cruisers in 
1 744. They venture to affirm that such conduct is not only con- 
trary to the law of nations, but also to all the treaties which were 
ever concluded between maritime powers — two propositions which 
are equally untenable. In 1759, Martin Hiibner, a professor at 
Copenhagen, claimed that this principle ought to be admitted 
into international law ; and chiefly on two grounds, firsts that 
neutral ships are neutral territory, and again that commerce is 
free to neutrals in war as well as in peace, since war ought not to 
injure those who are not parties in the contest. In more recent 
times several writers on the law of nations have taken the same 
position. Thus Kliiber says : * On the open sea every ship is ex- 
territorial in reference to every state except its own ; a merchant 

1 1. 129-181, lect. vi. 

« El. iv. 8, §§ 19, 21. It maj' be added that the United States, in their diplo- 
matic intercourse with foreign governments, have long claimed it to be a neutral 
right that free ships should make free goods. Mr. Marcy, in 1854, in a note to the 
British envoy at Washington, expresses the President's satisfaction that * the prin- 
ciple that ftee ships make free goods, which the United States have so long and so 
strenuously contended for as a neutral right, is to have a qualified sanction ' in the 
war of England and France with Russia. He means probaUy no more than that 
this is a fair and just claim of neutrals, not that it is an admitted one, or a part of 
actual international law. And such we believe to have been tbe ground previously 
taken. 
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ship is to be looked on as a floating colony. Therefore a belli- 
gerent power on the open sea ought to be permitted neither to 
visit a neutral vessel, nor to take hostile goods out of it, still 
less to confiscate the ship on account of the goods found in it.' 
And again, * A belligerent power ought to be allowed as little to 
confiscate neutral goods found on an enemy's vessel, as if they 
had been met with on the soil of the enemy's territory.' De 
Martens holds to the fi^edom of neutral ships. ^ Ortolan, while 
rejecting this ground, turns to sounder principles of natural 
justice. * If the goods,' says he, * put on board a neutral vessel 
have not of themselves a hostile character, that the neutral should 
take pay for his ship and for the labour of his sailors, has nothing 
in it irreconcilable with the duties of neutrality. Why, then, 
should a belligerent obstruct such trade by seizing the cargo ? 
Is it not legitimately in the hands of friends, who have made and 
have had the right to make a bargain to carry it for pay to a place 
agreed upon, and who, apart from the freight, have an interest in 
securing its preservation, since on this may depend the success 
or failure of the commercial enterprise in which they are en- 
gaged r And in hindering, by the confiscation of goods trans- 
ported, this commerce of freight and commission, do not bel- 
ligerents abuse the principle which permits them to capture 
enemy's property on the sea, by pushing this principle into con- 
sequences which unjustly attack the independence and essential 
rights of friendly nations ?' He adds that the practice of paying 
freight for the goods thus taken out of neutral ships contains a 
kind of confession that the neutral has sustained an injury, whilst 
yet the payment of freight is by no means an adequate compen- 
sation for all their losses. 

§ 177. 

While the neutral can put his goods on the merchant vessel 
Neutral property ^^ either of the belligerents in safety, it has been 
in armed enemies' made a, question whether he can make use of their 
vessels. armed vessels for that purpose. The English courts 

have decided against, and the Anaefrican courts in favour of the 
neutral's using such a conveyance for his goods. On the one 
hand it may be said that in this act an intention is shown to resist 
the right of search, and the inconveniences of capture, and of trans- 
portation to a port such as the captor may select. On the other 
hand the neutral, his goods being safe already, has perhaps no 
great motive to aid in resistance, for the complete loss of his 
goods is endangered by an armed engagement. If, however, the 
neutral can be shown to have aided in the arming of the vessel, 
it is just that he should suffer. 

1 KlUber, § 299, p. 364. ed. in German of 1851. De Martens, § 316, vol. ii. 322, 
Paris ed. of 1858. 
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The decision of this case, as Chancellor Kent observes,' is of 
very great importance. Yet with the discontinnance of privateer- 
ing, snch caseR would cease, for few ships will be armed with the 
pnrpose to resist ships of war. 

§178. 

Contrabannum, in mediaeval Latin, is merces hamto interdictce, 
(Dn Cange.) Banmts, or hannum, represented by contraband of 
our han, and the Italian hando, denoted originally an ^^r. 
edict, a proclamation, then an interdict. The sovereign of the 
country made goods contraband by an edict prohibiting their 
importation or their exportation. Such prohibitions are found in 
Roman law. A law of Valentinian and his colleagues (Cod. 
iv. 41, 1), forbids the exportation of wine, oil, and fish sauce 
(liquammi) to barbarian lands, and another of 'Marcian (ibid. 2), 
the selling of any arms or iron to barbarians, the latter on pain of 
confiscation of goods and death. Several Popes threatened with 
the ban the conveyance of arms to infidels, and similar prohibi- 
tions are found in some of the ancient maritime codes. Contra- 
band of war perhaps denoted at first that which a belligerent pub- 
licly prohibited the exportation of into his enemy's country, and 
now, those kind of goods which by the law of nations a neutral 
cannot send into either of the countries at war without wrong to 
the other, or which by conventional law the states making a treaty 
agree to put under this rubric.^ 

If there was a famine in one of the countries at war, and a 
finendly power should send provisions thither, either at the 
public expense or for a compensation, the act would be a lawful 
one. But if the neutral, instead of wheat, should send powder 
or balls, cannon or rifles, this would be a direct encouragement 
of the war, and so a departure from the neutral position. The 
state which professed to be a friend to both has furnished one 
with the means of fighting against the other, and a wrong has 
been done. Now the same wrong is committed when a private 
trader, without the privity of his government, furnishes the 
means of war to either of the warring parties. It may be made 
a question whether such conduct on the part of the private 
citizen ought not to be prevented by his government, even as 
enlistments for foreign armies on neutral soil are made penal. 
But it is difficult for a government to watch narrowly the ope- 
rations of trade, and it is annoying for the innocent trader. 
Moreover, the neutral ought not to be subjected by the quarrels 
of others to additional care and expense. Hence by the practice 
of nations he is passive in regard to violations of the rules 

1 1. 132, lect. vi. 

8 The explanation of contrabannum from the church ban laid on the carrriiig 
of arms, &c., to the enemies of Christianity, seems to be \es& worthy of acceptation 
than that given in the text. 
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concerning contraband, blockade, and the like, and leaves the 
police of the sea and the punishing or reprisal power in the hands 
of those who are most interested, the limits being fixed for the 
punishment by common usage or law. 

It is to be observed that the rules concerning contraband 
relate to neutrals exporting such articles to a country at war. 
There is nothing unlawful when merchant vessels of either ot 
the belligerents supply themselves in a neutral mart with articles 
having the quality of contraband. Here, again, the neutral is 
passive, and leaves the law of nations to be executed by others, 
who would make all the property, if captured, prize of war.^ 

§ 179. 

It is admitted that the act of carrying to the enemy articles 
What goods are directly usefdl in war is a wrong, for which the in- 
oontratand jured party may punish the neutral taken in the act. 

1 Compare § 162. A formal way of stating the relations of a neutral country to 
contraband trade, taken by some text-writers, is found in the proposition, that such 
a transaction cannot occur on neutral territory, that is, that it begins when the 
articles, called contraband, are brought upon the high sea, or within the enemy s 
limits on the land. All admit that when the act of exportation from the neutral 
territory begins, an act of violation of neutrality' on the part of some one commences. 
The question may still be asked whether the government of the neutral is not bound 
to interfere, when it has evidence that its subjects are thus aiding a belligerent 
against a friend, and is not bound also to acquaint itself with such evil intentions : 
In the present state of the law of nations this is not felt to be obligatory, although 
such trade is immoral, and tends to produce lasting national animosities. A juster 
and humaner policy would make all innocent trade with the enemy free, and re- 
quire a neutral to pass stringent and effectual laws against contraband trade. Philli- 
more (iii. §§ 230-233) denies that such articles can even be lawfully sold to the 
belligerent, within the territory of the neutral. * If it be the true character of a 
neutral,' says he, * to abstain from every act which may better or worsen the condi- 
tion of a bell'gerent, the unlawfulness of any such sale is a neeessarv conclusion 
from these premises. For what does it matter where the neutral supplies one bel- 
ligerent with the means of attacking another ? How do^-s the question of locality, 
according to the principles of eternal justice and the reason of the thing, affect the 
advantage to one belligerent or the injuiy to the other accruing from this act of the 
alleged neutral ? * He goes on to say with justice that foreign enlistments stand on 
the same ground with the sale of munitions of war. If they are prohibited and 
made penal, as they are extensively, why should not these \>e so also ? And he re- 
grets that Judge Story should have said (case of the * Santissima Trinidad,' 7 Wheaton 
340), ' there is nothing in our laws or in the law of nations tliat forbids our citizens 
from sendintj armed vessels as well as munitions of war to foreign ports for sale. It 
is a commercial adventure which no nation is bound to prohibit; and which only 
exposes the persons engaged in it to the penalU^ of confiscation.' I too regret that 
Story should have to say this, if it be true. The same fact prevails everywhere as 
to munitions ot war. But as to armed vessels of war and even vessels made ready for 
an armament, are they not too decisively the beginning of a hostile expedition to 
be allowed by any nations that prohibit such expeditions from issuing out of their 
territories ? 

The views of Phillimore, although he may confound the duty of a neutral state 
and that of a citizen of such a state, do him great honour. If contraband trade in 
any article can be prevented within the borders of the neutral, he is bound, in right 
leasoD, but not by the present law of nations, to prevent it. 
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When, however, we ask what articles are contraband, the answer 
is variously given. Great maritime powers, when engaged in 
war, have enlarged the list, and nations generally neutral have 
contracted it. Treaties defining what is contraband have differed 
greatly in their specifications ; the same nation, in its conventions 
with different powers at the same era, has sometimes placed an 
article in the category of contraband, and sometimes taken it out. 
Writers on the law of nations, again, are far from uniformity in 
their opinions. To make the subject more clear, it is necessary 
to enter into a consideration of different classes of articles. 

1. Articles by general consent deemed to be contraband, are 
such as appertain immediately to the uses of war. in the usage of 
Such are, in the words of a treaty of the year 1800, nations? 
between England and Russia, cited by Mr. Manning, * cannons, 
mortars, fire-arms, pistols, bombs, grenades, bullets, balls, mus- 
kets, flints, matches, powder, saltpetre, sulphur, cuirasses, pikes, 
swords, belts, cartouch-boxes, saddles, and bridles, beyond the 
quantity necessary for the use of the ship.' In the instructions 
of the French government to the officers of the navy in the 
Crimean war, given in March 1854, the articles enumerated are 
* bouches et armes a feu, armes blanches, projectiles, poudre, 
salpetre, soufre, objets d^equipement, de campement et de har- 
nachement militaires, et tons instruments quelconques fabriques 
k Tusage de la guerre.* The following enumeration recurs in 
several treaties between the United States and Spanish American 
Republics : * 1. Cannons, mortars, howitzers, swivels, blunder- 
busses, muskets, fusees, rifles, carbines, pistols, pikes, swords, 
sabres, lances, spears, halberts^ hand-grenades, bombs, powder, 
matches, balls, and all other things belonging to the use of these 
arms. 2. Bucklers, helmets, breastplates, coats of mail, infantry 
belts, and clothes made up in a military form, and for a military 
use. 3. Cavalry belts, and horses with their furniture. 4th, and 
generally, all kinds of arms and instruments of iron, steel, brass, 
and copper, or of any other material, manufactured, prepared, 
and formed expressly to make war by sea or land.* ^ 

2. Horses have been mentioned as being contraband in very 
many treaties extending down into this century. * All the prin- 
cipal powers have so looked upon them at different times,' says 
Mr. Manning, * with the exception of Russia.* 

3. In a few treaties belonging to the seventeenth century 
unwrought metals knd money have been so regarded. In others, 

1 As in the treaty with Colombia, Oct. 8, 1824, with Venezuela, Jan. 20, 1836, 
with Gnntemala, March 3, 1849, with New. Granada, June 10, 1848, San Salvador, 
Jan. 2, 1850, with Mexico, April 5, 1851. In the two last a fifth clause makes con- 
traband * provisions that are sent into a besieged or blockaded place.' 
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money is expressly excepted, as in that of Utrecht, in 1713 ; that 
of England with France, in 1786 ; and that between Spain and 
the United States, in 1795. 

4. Naval stores and materials for shipbuilding have been de- 
clared to be contraband in many treaties, and in some others have 
been excepted from the list. The treaty of 1794, between Great 
Britain and the United States, after declaring several kinds of 
naval stores to be contraband, adds that * generally, whatever 
may serve directly to the equipment of vessels, nnwrought iron 
and fir planks only excepted,' shall partake of this quality. 
Chancellor Kent says that the government of the United States 
has frequently conceded that materials for the building, equip- 
ment, and armament of ships of war, as timber and naval stores, 
are contraband. (I. 137.) The English prize courts, in the caae 
of snch articles, and of provisions, have been led to adopt a set 
of rules of which we shall speak a little below. ^ 

5. Provisions are not in themselves contraband, but, accord- 
ing to a number of text- writers, as Grotius, Vattel, and several 
modem, especially English authorities, may become so, where 
there is a prospect of reducing the enemy by famine. The usage 
in regard to them has been shifting. Queen Elizabeth's govern- 
ment forbade the Poles and Danes to convey provisions to Spain, 
on the ground that by the rights of war an enemy might be re- 
duced by famine. The conventions, which, at various times in 
the seventeenth and eighteenth centuries, declared that they were 
not contraband, show at least a fear that belligerent nations 
would treat them as such. At the outburst of the war succeed- 
ing the French revolution, when France was almost in a state of 
femine, conventions were made between Great Britain on the one 
hand, and Russia, Spain, Portugal, Prussia, and Austria, on the 
other, which restricted the conveyance from their respective 
ports into France, of naval and military stores, and of provisions 
— whether cereal grains, salt-fish or other articles. The French 
convention, also, in the same year, 1793, in which these treaties 
were made, declared that cargoes of neutral ships, consisting of 

> Ships readv made and capable of use for purposes of war have not occupied 
the attention of* treaty-making powers. Httbner declares them contraband. Heffter 
is of fhe same judgment (§ 157 b.\ Phillimore says * that the sale of a ship for 
purposes of war is the sale of the most noxious article of war. The sale by a 
neutral of any ship to a belligerent is a very suspicious act in the opinion of the 
English and North American prize courts, and one which the French prize courts 
refuse to recoenise.' And he goes on to cite a case in which a ship adapted to pur- 
poses of war was sent with goods on board to a belligerent port under instructions 
to have her sold if possible, and was condemned (iii. p. 360). HautefeuiUe, on the 
other hand, save that he cannot understand how a mere vessel, as yet unarmed, 
whatever may\>e its destination, is an article of contraband (ii. 145). **It is nothing 
but a vehicle.* And so sulphur and saltpetre are nothing but commodities ; thev 
are incapable as yet of a military use. Our authorities would no doubt regajxl such 
vessels as contraband. (Story, in 7 Wheat on, 840.) 
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grain, and destined for a hostile port, might be seized for the use 
of France, on the principle of pre-emption, of which we shall pre- 
sently speak. These measures, in regard to provisions especially, 
were earnestly resisted by Denmark and the United States, which 
were then the leading neutral powers. The treaty of 1794, be- 
tween England and the United States, contains an admission that 
provisions and other articles, not generally contraband, might 
become such according to the existing law of nations, and pro- 
ceeds to prescribe that' if seized they shall be paid for, or, in other 
words allows, as between the contracting parties, of the practice 
of pre-emption. 

§ 180. 

In view of these historical statements, showing the varying 
practice of nations in regard to certain articles, we Results for deter- 

•mnv sav • mining what 

^. I^' ,1. . ,1 , -. -. articles are con- 

1. That nothing can .lustly be regarded as con- traband. 
traband, unless so regarded by the law of nations, or by express 
convention between certain parties. The definition of contra- 
band must be clear and positive. For as belligerents are au- 
thorised to inflict severe evils on neutrals trading in contraband 
articles, it is plain that they alone cannot define in what contra- 
band consists. The heavy penalty implies a heavy crime under- 
stood to be such, when the penalty was allowed. There must be 
certain kinds of articles, such as afford direct assistance, not to the 
enemy, hut to the enemy^s military operations and knovm heforeJmndy 
and hence implying a departure from the spirit and rules of neu- 
trality, which can be seized and confiscated. Or, since the articles 
of direct rise in war may change from age to age, at the most, new 
articles — ^as for instance in these days of war-steamers, steam- 
engines, coals and the like — can justly come into this list only when 
there is satisfactory proof that they are for the direct uses of war. 
And this, of course, only where treaty has not specified certain 
definite articles, and such alone. (Note 22.) 

2. The doctrine of occasional contraband or contraband ac- 
cording to circumstances, is not sufficiently estab- occasional oon- 
lished to be regarded as a part of the law of nations, traband. 
Naval stores and provisions are the articles which come here 
under our notice : now as these may form the principal exports 
of a nation, it is plain that by this rule the neutral' s trade may be 
quite destroyed. The rule would thus be excessively harsh, if 
the usual penalty hanging over contraband were inflicted. To 
mitigate this severity and in a certain sense to pacify neutrals, 
the British prize judges, especially Sir William Scott, adopted 
certain discriminating rules, according to which the articles in 
question partook more or less of the contraband character. Thus, 
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if the produce of the country from which they had been exported, 
or in an unmanufketured state, or destined to a commercial port, 
they were viewed with greater indulgence than if shipped from a 
country where they were not grown, or in a manufactured state, 
or destined to a naval station. Sir William Scott afterwards 
withdrew his indulgence from naval stores destined to a commer- 
cial port, on the ground that they could be used there to equip 
privateers, or be transported to a port of naval equipment.^ And 
in some cases a yet milder rule was adopted by Great Britain — 
that of pre-emption, of which we shall speak by itself. 

§ 181. 
In regard, now, to this doctrine of occasional contraband, we 

Is it ust and ^^ fi^^^ ^^^ ^* ^® Unjvst to neutrals. If it be doubt- 
sanctioned by ful whether an article pertains to the class of contra- 
usage? band or not, the penalty attached to this class of ar- 

ticles ought certainly not to be levied upon it. It is either con- 
traband or not, and is not so, if there is a doubt to what class it 
belongs. To visit it with a half-penalty, because it is of doubtful 
character, is like punishing on a lower scale a crime half-proven. 

Secondly. Does usage sanction occasional contraband ? So 
far as I can see, the most that can be said is, that belligerents 
have sometimes put doubtful articles into the list of contraband, 
and neutrals have sometimes submitted to it ; but that no clear 
practice appears to have prevailed. 

Thirdly. The authority of the older text- writers is more in 
favour of such a distinction. In an often-cited passage of Gro- 
tius (iii. 1, § 5), affcer dividing things in the hands of those who 
are not enemies, into such as have a use in war alone, such as 
have no use in war, and such as have a use in war and aside from 
war, he says that in regard to this third class of articles anci^ntis 
U8U8 ; ' si tueri me non possum, nisi qu8B mittuntur intercipiam, 
necessitas, ut alibi exposuimus, jus dabit, sed sub onere restitu- 
tionis, nisi causa alia accedat.* His commentator, Samuel de 
Cocceii, on this passage obser\res that ' necessity gives no right 
over the goods of another, so that if my enemy is not aided by 
such articles, I cannot intercept them, although I may be in want 
of them. On the other hand, if the power of the enemy is 
thereby increased, I can take them, albeit I may not need them 
myself. '2 Bynkershoek, although he differs from Grotius as to 
the rule of necessity, and regards a commerce in the raw materials 
of war as not illicit, yet thinks they may be prohibited, if the 
enemy cannot well carry on war without them. (* Quesst. J. P.' 
i. 10.) And Yattel decides that even provisions are contraband 

1 Compare Wheaton, El. iv. 8, | 24, p. 519. 

2 Lausdnne ed. of Grotius, vol. liL p. 602. 
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ill certain junctures, when we have hopes of reducing an enemy 
by famine. 

Modem English writers and Chancellor Kent give their sanc- 
tion to the doctrine of occasional contraband, while opinions in re- 
Wheaton, without expressing a positive opinion, specttoit. 
seems averse to it. Several continental authors of repute either 
deny it to be a part of the law of nations or admit it with cautious 
reserve. Heflfter says (§ 160), 'Never have belligerents been 
allowed, alone and according to their good pleasure, to make re- 
strictions of this kind, although when possessed of power enough, 
they have assumed to do this.* And he adds, in regard to doubt- 
ful articles, that belligerents can take measures against neutrals 
exporting them, only when a destination for the enemy's govern- 
ment and military forces can be ascribed to them on sufficient 
grounds. (Ortolan, ii. 179) denies that provisions and objects of 
prime necessity can ever be considered contraband, but concedes 
that a belligerent may declare objects to be contraband which are 
not usually such, when they become what he calls contraband in 
disguise, as the parts of military machines conveyed separately, 
and ready to be put together. His countryman, Hautefeuille, 

* Droits des Nations Neutres,' ii. 419 ^), maintains that no pro- 
ducts of use in peace and war both can in any case be contraband, 

* and that nothing else is contraband but arms and munitions of 
war actually manufactured, proper, immediately, and without any 
preparation or transformation by human industry, to be employed 
in the uses of war, and not capable of receiving any other desti- 
nation.' Kliiber, after saying (§ 288) that naval stores and 
materials are not to be reckoned contraband, adds that in case of 
doubt as to the quality of particular articles the juristic pre- 
sumption inclines to the side of natural right, which allows the 
natural ifreedom ^f trade. De Martens says (§ 318), that * where 
no treaties intervened, the powers of Europe, when they were 
neuter, maintained long before 1780 [the date of the first armed 
neutrality], that only articles of direct use in war could be con- 
sidered and treated as contrabands by belligerents.' The United 
States, it is believed, has steadily taken this ground in regard to 
provisions, although not in regard to naval stores. 

The doctrine of occasional contraband received its widest ex- 
tension in the war of England against revolutionary France. The 
British representative to our government claimed, in 1793 and 
1794, that by the law of nations all provisions were to be con- 
sidered as contraband in the case where the depriving the enemy 
of these supplies was one of the means employed to reduce him 
to reasonable terms of peace, and that the actual situation of 

1 iBt ed. Compare ii. 157, 2nd ed. 
Q 
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France was such as to lead to that mode of distressing her, inas- 
much as she had armed abnost the whole labouring class of the 
people for the purpose of conmiencing and supporting hostilities 
against all the governments of Europe.^ If a government had 
armed nearly its whole labouring population, the laws of political 
economy would probably reduce it to weakness f&r sooner than 
the cruisers of its enemy would have that effect. (Note 23.) 

§182. 

3. The harshness of the doctrine of occasional contraband 
^ _i.» brought into favour the rule of pre-emption, which 
Preoption. ^^ K ^^ ^^ compromise > betwien the beUigerente 

(if masters of the sea) and the neutrals. The former claimed that 
such articles may be confiscated, the latter that they should go free. 
Now as the belHgerent often wanted these articles, and at least 
could hurt his enemy by forestalling them, it came nearest to suit- 
ing both parties, if, when they were intercepted on the ocean, the 
neutral was compensated by the payment of the market price, and 
of a fair profit. 

This rule, which was more especially applied by the English 
prize courts shortly after the French revolution, would be a re- 
laxation of the severe right of war, if the doctrine of occasional 
contraband could be established, and as such, a concession to neu- 
trals. But it does not, as an independent rule, possess sufficient 
support from usage and authority. There are two sources from 
which arguments in its support have been derived. (1.) An old 
practice of European governments was to seize the grain or other 
necessary articles found in the hands of foreigners in their ports, on 
promise of compensation, which naturally would be slow in coming. 
Many treaties of the seventeenth century put an end to this half- 
barbarous exercise of sovereignty between the contracting powers, 
and it is believed to be unknown to the law of nations, unless (2.) 
under the form of a rule of necessity. Such a rule in a broad 
sense would authorise, whether in war or peace, the taking of 
property from subjects or foreigners, if self-preservation required 
it. A more limited necessity is contemplated in the passage of 
Grotius already cited, as pertaining to a belligerent, and justifying 
him in detaining the goods of those who are not enemies, if other- 
wise ho cannot defend himself. Omitting to inquire whether 
nations have any such right, which if it exist can arise only in ex- 
treme cases, we need only say that modem pre-emption is limited 
in extent to cargoes of neutrals bound to the enemy's ports, and is 
practised to distress the enemy, not to relieve an imminent distress 
of one's own. * I have never understood,' says Sir William Scott, 

1 Kent, i. 137, lect. vii. 

2 So Sir W. Scott calls it in Robinson, Rep. i. 241. 
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* that this claim (of pre-emption) goes beyond the case of cargoes 
avowedly bonnd for enemy's ports, or snspected, on just grounds, 
to have a concealed destination of that kind.* 

The English practice in cases of pre-emption is to pay a rea- 
sonable indemnification, and a fair profit on the com- English practice 
modity intercepted, but not to pay the price which *^ pre-emption, 
could be obtained in the enemy's ports. In a treaty with Sweden 
of 1803 it was arranged that in seizures of this kind the price 
of the merchandise should be paid, either as valued in Ghreat Britain 
or in Sweden at the option of the proprietor, with a profit of ten 
per cent., and an indemnity for fireight and expenses of detention. 
In the treaty of 1794, already referred to, between Great Britain 
and the United States, it is said, * that whereas the difficulty of 
agreeing on the precise cases in which provisions and other articles 
of contraband may be regarded as such, renders it expedient to 
provide against the inconveniences and misunderstandings which 
might thence arise, . . . whenever any such articles so becoming 
contraband according to the existing law of nations, shall for that 
reason be seized, . . . the captors, or in their default, the govern- 
ment under whose authority they act, shall pay the full value . . . 
with a reasonable mercantile profit thereon, together with the 
freight and also the damages incident to such detention.' The ex- 
pression * becoming contraband according to the existing law of 
nations,' left the question what the law of nations decided an 
open one : if the United States, for instance, denied that certain 
articles seized as contraband were legally such, they could not 
yield their opinion, and pre-emption itself in such cases might be 
a cause of complaint and even of war. This was an unfortunate 
half-way admission, which left everything unsettled, and yet justi- 
fied the other party to the convention in their measures of deten- 
tion on the seas. 

§183. 

If the contraband articles are clearly intended for the enemy's 
use, especially if they are more in quantity than the penalty for oon- 
ship's company need, they are subject to confiscation traband trade. 
on being captured, and no freight is paid for them to the trans- 
porter.^ ^cient French ordinances, before the ordinance of 
1681, prescribed a much milder course : the value of the contra- 
band articles, at the estimate of the admiral or his lieutenant, was 
to be paid after bringing the ship so freighted into port. Ancient 
usage, in general, made the ship also liable to confiscation : the 

1 The words * for the enemy's use ' are not sufficiently precise, as they might 
include articles sent from one neutral port to another, but clearly intended to be 
reshipped from thence to a belligerent place. Even this indirect tiade in munitions 
-of war some would legaid as contraband trade, bat not, we apprehend, on good 
grounds. ' 
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commercial treaty of Utrecht, in 1713, points at this where it says 
that * the ship itself, as well as the other goods fonnd therein, are 
to be esteemed free, neither may they be detained on pretence of 
their being, as it were, infected by the prohibited goods, mnch less 
shall they be confiscated as lawfal prize.* The modem role, pretty 
nniformly acknowledged, seems to be that the ship and goods 
not contraband go free, except where one or both pertain to the 
owner of the contraband articles, or where false papers show a 
privity in carrying them.^ The justice of confiscating the ship 
in both these cases is plain enough, for there is an evident inten- 
tion of violating, by means of the vessel, the duties of neutrals. 
Whether, when the rest of the cargo belongs to the same owner, 
it should be thus severely dealt with, may be fairly doubted. 
Bynkershoek (* Qusest. J. P.* L 12) decided in favour of oonfisca* 
tion * ob continentiam delicti ; ' and Sir WiUiam Scott gives as 
his reason for a similar opinion, * that where a man is concerned 
in an illegal transaction, the whole of his property involved in that 
transaction is liable to confiscation.' The penalty ceases after the 
objectionable goods have been conveyed to their port. (Note 24.) 

In two other cases the confiscation of the ship has sometimes 
been enforced — ^when the contraband goods make up three-quar- 
ters of the value of the cargo, and when the owner of the vessel 
is bound, by special treaties of his government with that of the 
captor, to abstain from a traffic of this description. The first 
resolves itself into a rule of evidence in regard to the complicity 
of the ship, and need not be made a distinct case; the other 
assumes, without reason, that the owner of the vessel must have 
a knowledge of the cargo, and is not generally acknowledged. 

Among treaties modifying the penalty in cases of eont^band^ 
Treaty modifying that between the United States and Prussia, which 
the penalty. Franklin negotiated in 1785 (comp. § 122), and the 
article of which relating to this subject was inserted in the new 
treaty of 1799, deserves especial mention. It is there provided, 
with regard to military stores, that the vessels having them on 
board may be detained * for such length of time as the captors 
may think necessary to prevent the inconvenience or damage 
that might ensue from their proceeding, paying, however, a 
reasonable compensation for the loss such arrest shall occasion 
to the proprietors ; and it shall further be allowed to u^e in the 
service of the captors the whole or any part of the military stores 
so detained, paying the owners the full value of the same, to be 
ascertained by the current price at the place of its destination. 
But in a case supposed of a vessel stopped for articles of contra- 
band, if the master of the vessel stopped will deliver out the 

1 Of course Trhere the ship is fitted for the naval warfare of the enemy, it is- 
Jjable to confiscation on another gronnd. 
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goods supposed to be of a contraband nature, lie shall be admitted 
to do it, and the vessel shall not in that case be carried into any 
port, nor further detained, but shall be allowed to proceed on her 
voyage.' 

§184. 

If the obligations of neutrality forbid the conveyance of con- 
traband goods to the enemy, they also forbid the Neutral convey- 
neutral to convey to him sMps, whether of war or Swps'^^* 
of transport, with their crows, and still more to spatches. 
forward his troops and his despatches. These have sometimes 
been called contraband articles, which name a treaty of England 
with Sweden in 1691 expressly gives to soldiers, together with 
horses and ships of war and of convoy.* They have been called, 
again, * contraband par accident.' But in truth, as HeflPber re- 
marks, they are something more than contraband, as connecting 
the neutral more closely with the enemy. A contraband trade 
may be only a continuation of one which was legitimate in peace; 
but it will rarely happen that a neutral undertakes in time of 
peace to send troops of war to another nation, and the carrying 
of hostile despatches implies a state of war. These two kinds of 
transport deserve a more extended discussion. 

1. The conveyance of troops for a belligerent has long been 
regarded as highly criminal. In the commercial treaty of 
Utrecht of 1713 (Dumont, viii. i. 345), between France and 
Great Britain, it is provided that the liberty granted to goods 
on a free or neutral ship * shall be extended to persons sailing 
on the same, in such wise that, though they be enemies of one 
or both the parties, they shall not be taken from the free ship, 
unless they be military persons, actually in the service of the 
enemy. Many modern treaties contain the same exception from 
the protection of the neutral flag, and in nearly the same words ; 
as for instance those of 1785 and 1800 between France and the 
United States, and those of the latter with Guatemala, San 
Salvador, and Peru.^ Our formula of exception is, * xmless they 
are officers or soldiers, and in the actual service of the enemy.' 
As for the number of persons of this sort, so transported, which 
will involve a vessel. in guilt and lead to its condemnation, it may 
perhaps be said that a soldier or two, like a package or two of 
contraband articles, might be overlooked ; but it is held that to 
forward officers, especmlly of high rank, or even a single officer, 
would subject the neutral vessel to confiscation. (The * Orozembo,' 
Robinson's Rep. vi. 434, Phillim. iii. § 272.) A modem case 
shows the rigoxir of the English courts in regard to such trans- 
portation. The Bremen slup * Greta ' was condemned in 1855, 

^ Marquardsen, der Trent-Fall, p. 51. ^ Marqaardsen, u. s. p. 61. 
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dnring the Crimean war, by a prize court at Hong Kong, for 
carrying 270 shipwrecked Russian officers and seamen from a 
Japanese to a Bnssian harbour — although, had this conduct been 
dictated by mere humanity, condemnation could not have taken 
place. ^ 

2. No rule of international law, forbidding the conveyance of 
hostile despatches, can be produced, of an earlier date than the 
first years of the present century. Sir William Scott (Lord 
Stowell) seems to have struck out this rule, as a deduction, and, 
we may say, as a fair deduction, &om the general obligation of 
neutrality. The general doctrine of the English courts is this. 
Despatches are official communications of official persons on the 
public affairs of government. Letters of such persons concerning 
their own private affairs, and letters written by unofficial persons, 
are not dispatches. Communications from a hostile government 
to one of its consuls in a neutral country, unless proved to be of 
a hostile nature, and despatches of an enemy's ambassador resi- 
dent in a neutral country are excepted from the rule, on the ground 
that they relate to intercourse between the hostile state and a 
neutral, which is lawful, and which the other belligerent may not 
obstruct. The comparative importance of the despatehes, if within 
the rule, is immaterial. 

Injorder to make the carrying of enemy's despatehes an offence, 
the guilt of the master must be established. If the despatches are 
put on board by fraud against him, no penalty is incurred by the 
ship. K he sails from a hostile port, and especially if the letters 
are addressed to persons in a hostile country, stronger proof i» 
needed that he is not privy to a guilty transaction than if the 
voyage began in a neutral country, and was to end at a neutral or 
open port. 

If the shipmaster is found guilty of conveying hostile des- 
patehes, the ship is liable te condemnation, and the cargo is con- 
fiscable also, both ' ob continentiam delicti,' and because the agent 
of the cargo is guilty. But if the master is not such an agent,, 
his guilt will not extend beyond the vessel. 

This rule, in ite general form, if not in its harsher features^, 
may be said to have passed into the law of nations. Not only 
the declarations of England and France, made in the spring of 
1854 (§ 175, note), but the contemporaneous ones of Sweden and 
of Prussia sanction it, and the government of the United States 
in one instance has accepted it as a part of the law of nations. 
It is received as such by text-writers of various nationalities, by 
Wildman and Phillimore, by Wheaten, by Heflfter, Marquardsen, 
and other German writers, by Ortolan and HautefeuiUe. Th& 

^ Marquardsexi) u. s. p. 59. 
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last-named publicist gives a modification of the mle, which, though 
of private authority, deserves serious attention. Despatches can 
be transported, says he, from, one neutral port to another, from a 
neutral to a belligerent, or from a belligerent to a neutral, or 
'finally from one beUigerent port to another. In the three first 
cases the conveyance is always innocent. In the last it is guilty 
only when the vessel is chartered for the purpose of carrying the 
despatches ; but when the master of a packet boat or a chance 
vessel takes despatches together with other mail matter according 
to usage, he is doing what is quite innocent, and is not bound to 
ascertain the character of the letters which are put on board his 
vessel. Whatever may be thought of this, it may be seriously 
doubted whether a neutral ship conveying mail& according to 
usage or the law of its country can be justly treated as guilty for 
so doing. The analogy from articles contraband of war here loses 
its force. When a war breaks out a captain ought to know what 
articles he bas on board, but how can he know the contents of 
mailed letters ? 

The case of the * Trent,' in which this and several other prin- 
ciples of international law were involved, may here receive a brief 
notice. This vessel, sailing from one neutral port to another on 
its usual route as a packet ship, was overhauled by an American 
captain, and four persons were extracted from it on the high seas, 
under the pretext that they were ambassadors, and bearers of 
despatches from the Confederate government, so called, to its 
agents in Europe. The vessel itself wasiiUowed to pursue its way, 
by waiver of right as the officer who made the detention thought, 
but no despatehes were found. On this transaction we may re- 
mark, (1) that there is no process known to international law by 
which a nation may extract from a neutral ship on the high sea 
a hostile ambassador, a traitor, or any criminal whatsoever. Nor 
can any neutral ship be brought in for adjudication on account of 
having such passengers on board. (2.) If there had been hostile 
despatehes found on board, the ship might have been captured and 
taken into port ; and when it had entered our waters, these four 
men, being citizens charged with treason, were amenable to our 
laws. But there appears to have been no vaHd pretext for seizing 
the vessel. It is simply absurd to say that these men were living 
despatehes. (3.) The character of the vessel as a packet ship, 
conveying mails and passengers from one neutral port to another, 
almost precluded the possibSity of guilt. Even if hostile military 
persons had been found on board, it might be a question whether 
their presence would involve the ship in guilt, as they were going 
from a neutral country and to a neutral country. (4.) It ill be- 
came the United States — a nation which had ever insisted strenu- 
ously upon neutral rights — ^to take a stop more like the former 
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British practice of extracting seamen out of neutral vessels upon 
the high seas, than like any modem precedent in the conduct of 
civilised nations, and that too when she had protested against this 
procedure on the part of Great Britain and made it a ground of 
war. As for the rest, this affair of the * Trent * has been of use to 
the world, by committing Great Britain to the side of neutral 
rights upon the seas. ^ 

§ 185. 

Certain kinds of trade, as the coasting and colonial, have 
Trade closed in heen by the pohcy of most nations confined to 
peace, but opened national vessels in time of peace ; and neutrals have 
^"' been allowed to participate in them only when war 

rendered the usual mode of conveyance unsafe. It would ap- 
pear that, to make such trade lawfal, licences were granted to 
particular vessels, and the belligerent captor could, with justice, 
take the ground that the vessel under licence had identified 
itself with the enemy. In the seven years* war, declared in 
1756, the British government and courts maintained that this 
kind of trade was prohibited by the law of nations : hence the 
principle, that a neutral could not lawfully engage, during war, 
in a trade with the enemy, from which he had been shut out in 
peace, is called the rule of 1756. The rule was protested against 
in 1780 by the first armed neutrality, so far as coasting trade was 
concerned ; but in 1793 and onwards was enforced by the British 
government ; although, now, the trade was no longer carried on 
by special licence, but was opened to all neutral vessels. The 
grounds on which the rule stood were, that the neutral inter- 
fered to save one of the belligerents from the state of distress 
to which the arms of his foe had reduced him, and thus identi- 
fied himself with him. The neutral states have never allowed 
that the rule forms a part of the international code. * Its 
practical importance,' Dr. Wheaton observes, * will probably 
hereafter be much diminished by the revolution which has taken 
place in the colonial system of Europe.' ^ (Note 25.) 

* For t!ie subjects embraced within this section see Marquai'dsen (prof, at Erlan- 
gen) der Trent-Fall, Erlangen, 1862. For the conveyance of troops and of des- 
patches most of the modem text-writers may be consulted, as Wheaton, iv. o, § 25 ; 
Heffter, § 157 h ; Ortolan, ii. 213 ; Wildraan, ii. 234-244 ; Phillimore, iii. § 273. 
The cases which have principally determined the law in the matter of despatches, 
are those of the * Atalanta,' 6 Robinson's Rep. 440, Carolina, ibid. 4U5, and Madison, 
Edwards' Rep. 224. The * Atalanta ' brought despatches from the French governor of 
the Isle of France to the French minister of marine, and was condemned ; the * Caro- 
lina,' from the French ambassador in the United States, a neutral country, to his 
home government, and was released. For the course which the United States should 
have taken from the first news of the * Trent ' affair, in consistency with our past 
principles, compare Mr. Sumner's speech in the senate of the United States in. 
Jan. 1862. a Wheaton, El. iv. 3, § 27, at the end. 
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§ 186. 

The word blockade properly denotes obstructing the passage 
into or from a place on either element, but is more Biockad 
especially applied to naval forces preventing com- 
munication by water. With blockades by land or ordinary sieges 
neutrals have usually little to do. 

A blockade is not confined to a seaport, but may have effect 
on a roadstead or portion of a coast, or the mouth -vviiat places can 
of a river. But if the river is a pathway to interior ^ blockaded ? 
neutral territories, the passage on the stream of vessels destined 
for neutral soil cannot be impeded. It has been asserted that 
no place could be put under blockade unless ib were fortified ; 
but the law of nations knows no such limitation.^ 

There is a general agreement that it is unlawful for a neutral 
vessel knowingly to attempt to break a blockade, why is a breach 
whethet by issuing from or entering the blockaded of blockade un- 
place. Such an act, especially of ingress, tends to 
aid one of the belligerents in the most direct manner against the 
designs of the other, and is therefore a great departure from the 
line of neutrality. And a similar act on land would involve the 
loss of the most innocent articles intended for a besieged town. 
M. Ortolan places the obligation to respect a blockade on the 
ground that there is an actual substitution of sovereignty, that 
is, that one belligerent has possession by occupancy of the waters 
of the other. But this is a formal way of defending the right 
of blockade, and may be found fault with, perhaps, for the reason 
that sovereignty over water along a coast is merely an incident 
to sovereignty on the adjoiniug land, which the blockader has 
not yet acquired. The true ground of the right is simply this, 
that the belligerent has a right to carry on a siege ; and that his 
act of commencing such a siege places neutrals under an obliga- 
tion not to interfere with his plans. If the sea were a common 
pathway to the very coast this right would still subsist. 

Blockades may bo considered in regard to their objective 
validity, to the evidence which the neutral ought to have of the 
fact, or their subjective validity, to the conduct which constitutes 
a breach of blockade and its penalties, and to the history of at- 
tempts to stretch the notion of blockade beyond the limits prc- 
ficibed by international law. 

A valid or lawful blockade requires the actual presence of a 
sufficient force of the enemy's vessels before a certain i. whatis a vaUd 
place on the coast. By presence is intended general blockade ? 
presence, or presence so far as the elements do not interfere, so 

1 Bv Lucchesi-Palli, p. 180 of the Frencli translation of the Italian work, cited 
by Ortolan, ii. 299. 
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that the dispersion for a time of the blockading squadron by a 
storm is not held to amount to its being broken up. For this 
there must be abandonment of the undertaking. What a «*/*- 
fici&iht force is cannot be determined with logical rigour. It 
may be said to be such a force as will involve a vessel attempt- 
ing to pass the line of blockade in considerable danger of being 
taken. 

Treaties have sometimes determined the amount of force ne- 
cessary to make a blockade valid. Thus a treaty of 1742, be- 
tween France and Denmark, declares that the entry of a port, to 
be blockaded, must be closed by at least two vessels, or by a 
battery of cannons placed on the coast, in such sort that vessels 
cannot get in without manifest danger. A treaty of 1753, be- 
tween Holland and the two Sicilies, requires the presence of at 
least six vessels of war, at the distance of a little more than can- 
non-shot fix)m the place, or the existence of batteries raised on 
the coast, such that entrance cannot be effected without passing 
under the besieger's guns. A treaty of 1818, between Bussia 
and Denmark, repeats in substance the provisions of the first- 
named treaty. 

It results from this, that all paper or cabinet blockades. 
Paper or cabinet whether declarations of an intention to blockade a 
blockades unlaw- place without Sending an adequate force thither, or 
the mere formality of pronouncing a tract of coast 
under blockade, are an undue stretch of belligerent right, and of 
no validity whatever. Such grievous offences against the rights 
of neutrals have come, it is to be hoped, to a perpetual end, 
since the nations which offended most signally in this respect 
were parties to the declaration accompanying the peace of 
Paris (April 16, 1856), that 'blockades in order to be binding 
must be effectual, that is to say, maintained by a force suffi- 
cient in reality to prevent access to the coast of the enemy. 

(§ 175). 

§ 187. 

As a blockade arises from some positive act and not from a 
2. Evidence of ^oxevQ intention, as it is a temporary, and, it may be, 
the existence of an oft-repeated measure, and as a neutral, is, in 

a blockade. i • , • j • j. j. i 

general, innocent m endeavouring to enter any port 
in his friend's territory, it is manifest that in order to become 
guilty, he must have had the means of obtaining due notice of 
the new state of things which a blockade has occasioned. 

The best notice is, when a vessel approaching a port, or at- 
What is due tempting to enter it, is warned off by a ship pertain- 
notioe? ing to file blockading squadron. In many special 

treaties this is required. In that of 1794, between G-reat Britain 
and the United States, it is provided that whereas vessels fre- 
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qnently ' sail for a port op place belonging to an enemy without 
knowing that the same is either besieged, blockaded, or invested, 
it is agreed that every vessel so circumstanced may be turned 
away from such port or place ; but she shall not be detained, nor 
her cargo, if not contraband, be consficated, unless, after notice, 
she shall again attempt to enter.' Similar stipulations exist 
in treaties between France and the governments of Spanish 
America.^ 

Justice to neutrals requires that their ships should not be 
subject to the risk and delays of a voyage to a port, where they 
may be debarred admission. The universal practice, is, therefore, 
to communicate the news of a blockade to neutral governments, 
upon whom lies the responsibility of making it known to those 
who are engaged in commerce. And if such notice be given, 
similar notice must be given of the discontinuance of a blockade, 
as far as possible. For a wrong is done to neutrals if they are 
left to find out as they can that a blockade is terminated, since a 
long time may elapse before it will be considered safe to return to 
the old channel of commerce. 

There is a difference of practice in regard to the amount of 
notification which neutrals may claim. The French hold, for the 
most pai*t, that both a notice from the government of the belli- 
gerent, and notice from a blockading vessel, at or near the port, 
are necessary, so that a vessel will not incur guilt by coming to 
a port in order to ascertain whether a blockade, made known in 
the diplomatic way, is still kept up. The English authorities 
make two kinds of blockade — one a blockade de facto^ which 
begins and ends with the fact, and which will involve no vessel 
attempting to enter a harbour in guilt, unless previously warned 
off; and the other a blockade by notification, accompanied by 
the fiict. In the latter case, the presumption is that the blockade 
continues until notice to the contrary is given by the blockading 
government. Hence ignorance of the existence of the blockade 
cannot ordinarily be pleaded as an excuse for visiting the blockaded 
port, but the voyage itself is evidence of an intention to do an 
unlawfal act. This seems to be quite reasonable : notice to the 
neutral state must be regarded as notice to all shippers who are 
its subjects ; and if the rule of evidence presses hard in a few 
cases, the blockading government is not in fault. But the notice 
must be given to all neutral powers in order to reach their sub- 
jects ; general notoriety, as by news travelling from one country 
to another, is not sufficient notice.^ 

1 Wheaton, El. iv. 8, § 28, p. 644 ; Ortolan, ii. 805, seq. Treaties of France, 
with Brazil (1828), BoUvia (1834), Texas (1839), Venezeula (1843), Ecuador 
(1848), and others more recent, contain such provisions. 

3 Compare Wheaton, iv. 8, § 28 ; Phillimore, iiL 885 ; Ortolan, ii. 301, et seq. 
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Equity requires that the neutral should have had time to re- 
ceive notice of a blockade. Hence, a ship from a distance, as 
from across the Atlantic, may attempt to enter a port actually 
invested, without exposing itself to penalties. 

It cannot bo said in justice that a shrewd suspicion of a 
blockade is enough t<3 make a vessel guilty in sailing for a certain 
port, for a known or a knowable fact must precede guilt. On 
the other hand, a fair possibility derived from the expectation of 
peace, or frt)m other sources, that a blockade is raised, may 
justify a yessel in sailing contingently for the port in question, 
with the intention of inquiring at the proper place into the fiict. 
(Note 26.) 

A blockade ceases whenever the vessels which constitute it 
8. When Is a ^^® withdrawn, whether with or without compulsion 
blockade diacon- from the enemy, so that the undertaking is for the 
^^'^ ^ time, at least, abandoned. If the vessels return after 

leaving their stations, the commencement of a new blockade re^ 
quires the same notification as before. Common fame in regard 
to the breaking up of a blockade will justify a neutral in sailing 
for the blockaded port, although, as we have seen, it is not suffi- 
cient notice to him : he ought to have more evidence of an inter- 
ference with the normal state of things than he needs to have of 
a* return to it. 

§ 188. 

A vessel violates the law of blockade by some positive B,ct 
4. Penalty for ^^ entering or quitting, or by showing a clear and 
breach of block- speedy intention to enter a blockaded port. A re- 
^^' mote intention entertained at the outset of the voy- 

age, for instance, might be abandoned, and the seizure of such a 
vessel on the high seas would be unlawful. It must be at or 
near the harbour, to be liable to penalty. The penalty is confisca- 
tion, and it falls first on the slup as the inmiediate agent in the 
crime. The cargo shares the guilt, unless the owners can re- 
move it by direct evidence. The presumption is that they knew 
the destination of the vessel, for the voyage was undertaken on 
account of the freight. If ship and cargo are owned by the 
same persons, the cargo is confiscated of course. 

The penalty for a breach of blockade is held to continue 
Duration of lia- upou a vcsscl Until the end of her return voyage, 
biiity to penalty. Qjid to have ccased, if she were captured after the 
actual discontinuance of the blockade. The reasons for the 
former rule may be that the voyage out and back is fairly looked 
on as one transaction, the return freight being the motive in part 
for the act, and that time ought to be allowed to the blockading 
vessels to pursue and capture the offender. The reason for the 
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latter is, tliat the occasion for inflicting the penalty ceased with 
the blockade. (Note 27.) 

Besides this penalty on cargo and vessel, the older text- 
writers teach that pnnishment may be visited npon the direct 
authors of a breach of blockade.^ Even De Martens (§ 320), 
declares that corporal pains, by the positive law of nations and 
by natural justice, may be meted out to those who are guilty of 
such breach. But the custom of nations, if it ever allowed of 
such severities, has long ceased to sanction theuL 

§ 189. 

The natural inclination of beUigerents to stretch their rights 
at sea at the expense of neutrals, appears in attempts r, Attempts to 
to enlarge the extent of blockades over a tract of stretch the doc- 
coast without a sufficient force ; and at no time so *^ e of blockade. 
much as at the end of the eighteenth and beginning of the 
nineteeth century. In the war of Prance and Spain with Great 
Britain during the American revolution, those nations extended 
the notion of blockade unduly,^ which led to the declaration of 
Russia in 1780 — afterwards made one of the principles of both 
the armed neutralities — ^that the blockade of a port can exist 
only 'where, through the arrangements of the power which 
attacks a port by means of vessels stationed there and sufficiently 
near, there is an evident danger in entering.' . 

The far more important aggressions on neutral rights be- 
tween the years 1806 and 1812, are too closely connected with 
the affairs of our own country to be passed over in silence. 
These aggressions, under the continental system, as it was called, 
may be traced back to measures adopted towards the close of the 
last century, the object of which was to cripple the commerce 
of England. Thus, in 1796, the ports of the ecclesiastical state 
and Genoa, and in 1801, those of Naples and Portugal were 
closed to British vessels, by special treaties with the Prench re- 
public. 

In 1806, Prussia, then in vassalage to Napoleon, but at peace 
with England, and being now in temporary posses- 
sion of Hanover, issued a decree announcing that 
the ports and rivers of the North Sea were closed to English 
shipping, as they had been during the Prench occupation of 
Hanover. By way of retaliation, the British government gave 
notice to neutral powers that the coast from the Elbe to Brest 
was placed in a state of blockade, of which coast the portion 
from Ostend to the Seine was to be considered as under the most 
rigorous blockade, while the remainder was open to neutral 

1 Grotius, iii. 1, § 5, 3 ; Bynkersh, Quaest. J. P. i. 11 ; Vattel, iii. 7, § 117. 
3 KlUber, § 803. 
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vessels not laden with enemies' goods, nor with goods contraband 
of war, nor guilty of a previous violation of blockade, nor sent 
from the ports of enemies of the British government. 

This measure led to the Berlin decree of Bonaparte, bearing 
^ ,. ^ the date of November 21, 180G. In this decree, 

Berlin decree. . -i.e_ ji •iir»i' xjt» • nj 

issued from the capital of subjugated Fmssia, after 
reciting the infractions of international law with which England 
was chargeable, the emperor declares the British islands to be 
under blockade, and all conMnerce with them to be forbidden, 
English manufactures to be lawful prize, and vessels from ports 
of England or her colonies to be excluded from all ports, and to 
be liable to confiscation, if they should contravene the edict by 
false papers. 

The Berlin decree * rendered every neutral vessel going from 
First orders in English ports with cargocs of English merchandise, 
council. or of English origin, lawfully seizable by French 

armed vessels.' ^ The British government was not slow 
in its retaliation. By an order of council, dated January 7, 
1807, it was declared ' that no vessel should be permitted to sail 
from one port to another, both of which ports should belong to 
or be in the possession of France or her allies, or should be so 
far under their control, that British vessels might not trade 
thereat.* And by a second order of council, dated November 11, 
Second orders in 1807, it was declared that, as the previous order had 
councu. not induced the enemy to alter his measures, all 

places of France, her allies and their colonies, as also of states 
at peace with Great Britain and yet excluding her flag, should 
be under the same restrictions, as to commerce, as if they were 
blockaded by British forces. All commerce in the productions 
of such states was pronounced illegal, and all vessels so engaged, 
with their cargoes, if taken, were to be adjudged lawful prize. 
But neutrals might trade with the colonies, or even with the 
ports of states thus under the ban, for goods to be consumed by 
themselves, provided they either started from or entered into a 
British port, or sailed directly from the enemies* colonies to a 
port of their own state. Moreover, as certain neutrals had ob- 
tained from the enemy * certificates of origin * so called, .to the 
effect that the cargoes of their vessels were not of British mann- 
facture, it was ordered that vessels, carrying such certificates, 
together with the part of the cargo covered by them, should be 
confiscated, as the prize of the captor. A supplement to this 
order declared that ships sold by the enemy to a neutral would 
be deemed illegally sold, and be considered lawful prize ; while 
another supplement regulated the manner in which neutrals must 

> Words of M. Champagny, French Minister of Foreign Relations, Oct 7, 1807. 
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carry on their commerce, and prescribed licences, without which, 
trade in certain articles wonld be held unlawful . 

Against these orders the French emperor fulminated the 
Milan decree of Dec. 17, 1807, declaring that eveiy ^^ 
vessel which submitted to be searched by an English ^^^' 

cruiser, or to make a voyage to England, or to pay a tax to the 
JEnglish government, had lost the right to its own flag, and had 
become English property ; that such vessels falling into the hands 
of French cruisers, or entering French ports, would be regarded 
as lawful prize ; and that every vessel holding communication 
with Great Britain or with her colonies, if taken would be con- 
demned. 

These arbitrary extensions of the right of war, by which, 
neutral rights were sacrificed to the retaliation of Measures of the 
the belligerents, were calculated to grind to pieces United states. 
the few remaining neutral powers. Our country, being the prin- 
cipal state in this condition, made strong complaints, the disre- 
gard of which led to more positive measures. In December 
1807, an embargo was laid on commercial vessels in the ports of 
the United States, and in March 1809, was passed an act pro- 
hibiting intercourse with France and England, until their re- 
strictions on neutral commerce should be removed ; which act 
was to continue in force towards either country until it should 
revoke its obnoidous decrees. 

This led to some relaxation on the part of Great Britain. By 
an order in council of April 20, 1809, the ports British orders in 
of Holland, France, and Northern Italy, were to be coundi of Apru , 
placed under blockade, while the rest of the coast 
embraced under previous orders, was opened to neutral com- 
merce. Napoleon, as yet, however, relaxed his system of mea- 
sures in no degree. In 1810 he ordered all British manufactures 
found in France to be burnt, and the same regulation extended 
to the states under French supremacy. This would seem to 
show that the prohibition of trade with England was not rigidly 
enforced, which was owing in part to the deficiency of the French, 
naval force, and in part to the great demand for British manu- 
facturers and the venality of revenue officers. On the other 
hand, the English, being masters of the sea, were able to make 
their orders in council good against neutral commerce. It would 
seem that there was an understanding between the French 
government and our own, that the Berlm decree should not be 
put into force against our vessels. 

Such continued to be the state ctf things until 1812, when the 
French government annulled its obnoxious decrees, and the Bri- 
tish upon being made acquainted with the fact, rescinded their re* 
taliatory orders, as far as concerned American goods on American. 
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vessels. Tliis took place on June 23 — not in time to prevent tho 
war witli Great Britain which the United States had already 
begun in the same month, and a principal pretext for which was 
these same orders in council. 

§ 190. 

In order to enforce the right of preventing neutrals from con- 
Thc right of veying hostile or contraband goods on their ships, ' 
search. an^j from breaking blockade, it is necessarv that the 

belligerents should be invested with the right of search or visit. 
By this is intended the right to stop a neutral vessel on the high 
seas, to go on board of her, to examine her papers, and it may be 
even her cargo— in short, to ascertain by personal inspection that 
she is not engaged in the infraction of any of the rights above 
enumerated. 

The right of search is by its nature confined within narrow 
Confined \rithin limits, for it is merely a method of ascertaining that 
narrow limits, certain Specific violations of right are not taking 
place, and would otherwise be a great violation, itseK, of the free- 
dom of passage on the common pathway of nations. In the first 
2)lace, it is onhj a war right. The single exception to this is 
spoken of in § 194, viz. that a nation may lawfully send a crusier 
in pursuit of a vessel which has left its port under suspicion of 
having committed a fraud upon its revenue laws or some other 
crime. This is merely the continuation of a pursuit beyond the 
limits of maritime jurisdiction with the examination conducted 
outside of these bounds, which, but for the flight of the ship, might 
have been conducted within. In the second i^lace^ it is applicable 
to merchant ships alone. Vessels of war, pertaining to the neu- • 
tral, are exempt from its exercise, both because they are riot wont 
to convey goods, and because they are, as a part of the power of 
the state, entitled to confidence and respect. If a neutral state 
allowed or required its armed vessels to engage in an unlawful 
trade, the remedy would have to be applied to the state itself. 
To all this we must add that a vessel in ignorance of the public 
character of another, for instance, suspecting it to be a piratical 
ship, may without guilt require it to lie to, but the moment the 
mistake is discovered, all proceedings must cease. (§§ 54, 195.) 
In the third place, the right of search must be exerted in such a 
way as to attain its object and nothing more. Any injury done 
to the neutral vessel or to its cargo, any oppressive or insulting 
conduct during the search, may be good ground for a suit in the 
court to which the cruiser is amenable, or even for interference 
on the part of the neutral state to which the vessel belongs. 

It is plain, from the reality of the right of search, that an ob- 
Duty of submit- ligation lies on the neutral ship to make no resist- 
ting to a search, auce. The neutral is in a different relation to the 
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belligerents than the vessels of either of them to the other. These 
can resist, can run away, unless their word is pledged, but he 
cannot. Annoying as the exercise of this right may be, it must 
be submitted to, as even innocent persons are bound to submit to 
a search-warrant for the sake of general justice. Any resistance, 
therefore, or attempt to escape, or to get free from the search 
or its consequences, by force, if they do not bring on the destruc- 
tion of the vessel at the time, may procure its confiscation, even 
though it had been engaged in a traffic entirely innocent. (Note 
28.) 

This delicate right is often regulated by treaties prescribing 
the distance at which the visiting vessel shall remain rj^t^ties often 
from the vessel to be visited, which is in general not regtdate the 
within cannon-shot ; the number of persons to under- ^^* "' ^^^- 
take the examination, as that only two besides the oarsmen shall 
pass to the merchant vessel ; and the amount of evidence which 
shall satisfy — as that the ship itself shall not be searched, if the 
proper papers are on board, unless there is good ground for sus- 
picion that these papers do not give a true account of the cargo, 
ownership, or destination. 

§ 191. 

A search at sea is exceedingly annoying, not only because it 
may affect an innocent party, and may cause expen- is there a right 
sive delays, but also because those who are concerned ®* convoy ? 
in it are often insolent and violent. What can be expected of a 
master of a privateer, or of an inferior officer in the navy, urged 
perhaps by strong suspicion of the neutral's guilt, but that he 
will, do his office in the most offensive and irritating manner ? To 
prevent these annoyances, governments have sometimes arranged 
with one another that the presence of a public vessel, or convoy, 
among a fleet of merchantmen, shall be evidence that the latter 
are engaged in a lawful trade. But neutrals have sometimes 
gone farther than this ; they have claimed, without previous treaty, 
that a national ship convoying their trading vessels shall be a 
sufficient guaranty that no unlawful traffic is on foot. The begin- 
nings of such a claim proceeded from the Dutch in Historical mus- 
the middle of the seventeenth century, but the first tra*io°s. 
earnest and concerted movement on the part of neutrals for this 
end was made near the end of the last century, at which time, 
also, the principal maritime powers, excepting Great Britain, 
made treaties establishing the right of convoy between themselves. 
From this starting-point, neutrals went on to claim that this right 
ought to be regarded as a part of the law of nations, and to em- 
ploy force, when Great Britain exercised, without respect to the 
convoy, the right of search on the old plan. In 1798, the convoy 
of a fleet of Swedish merchantmen having, in conformity with 

B 
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instmctions, taken a British officer ont of one of the vessels of 
commerce, the whole fleet was captured, and Sir William Scott, 
in the British admiralty court, decided that the act of violence 
subjected all the vessels to condemnation.* Not long after this, 
in 1800, a Danish frigate in the Mediterranean, acting as a con- 
voy, fired on the boats sent from British frigates to examine the 
merchant vessels under its protection. The act was repeated in 
July of the same year by another frigate of the same nation, then 
neutral but ill-affected towards England. The frigate, named the 
* Freya,' with six trading vessels under its care, met six British 
ships of war, when the refusal of a demand to search the mer- 
chantmen led to acts of hostility, which resulted in the surrender 
of the Danish national vessel. In consequence, however, of nego- 
tiations between the two governments, the ship was released, and 
it was agreed, on the part of the Danes, that the right of convoy 
should not be exercised until some arrangement should be made 
touching this point. 

These collisions were one of the reasons for the formation of 
the second armed neutrality of 1800. In that leagpe the con- 
tracting powers (Russia, Sweden, Denmark and Prussia), among 
other stipulations, agreed that search should be prevented by a 
declaration of the officer in charge of a convoy to the effecfc that 
the ships under his charge had no contraband goods on board. 

The armed neutrality was succeeded by retaliatory embargoes, 
and on April 2, 1801, the battle of Copenhagen prostrated the 
power of Denmark. Conventions were soon afterwards effected 
between Great Britain and the northern powers — i,e, Hussia, 
Sweden and Denmark, without Prussia — ^by which it was agreed 
that goods on neutral vessels, except contraband of war and 
enemy's property, should be free, and in which the following 
arrangements regarding convoy received the assent of the parties: 
(1.) That the right of visit, exercised by belligerents on vessels 
of the parties to the armed neutrality, shall be confined to public 
vessels of war, and never committed to privateers. (2.) That 
trading vessels of any of the contractants, under convoy, shall 
lodge with the commander of the convoying vessel their passports 
and certificates or sea letters, drawn up according to a certain 
form. (3.) That when such vessel of convoy and a belligerent 
vessel meet, they shall ordinarily be beyond the distance of 
cannon-shot from one another, and that the belligerent com- 
mander shall send a boat to the neutral vessel, whereupon proofis 
shall be exhibited both that the vessel of convoy has a right to act 
in that capacity, and that the visiting vessel in truth l^longs to 
the public navy. (4.) This done, there shall be no visit, if the 

1 Case of the * Maria,' 1 Robinson's Bep. 840-^79. 
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papers are according to rale. Otherwise, the neutral commander, 
on request of the other, shall detain the merchantmen for visits, 
which shall be made in the presence of officers selected from the 
two ships of war. (5.) If the commander of the belligerent 
vessels finds that there is reason in any case for further search, 
on notice being given of this the other commander shall order an 
officer to remain on board the vessel so detained, and assist in ex- 
amining into the cause of the detention. Such vessel is to be taken 
to the nearest convenient port belonging to the belligerent, where 
the ulterior search shall be conducted with all possible despatch.^ 
The right of convoy, although not yet a part of international 
law, apparently approaches such a destiny, as it is now received 
by many jurists, and engrafted into the conventional law of almost 
all nations. Whether, as some put it, the word of honour of the 
commander of the convoying vessel ought to be sufficient proof, 
may fairly be doubted. The French orders to their naval officers, 
issued in 1854, for the war with Russia, deserve notice for con- 
templating this point. ' You shall not,' say they, * visit vessels 
which are under the convoy of an allied or neutral ship of war, 
and shall confine yourselves to calling upon the commander of 
the convoy for a list of the ships placed under his protection, 
together with his written declaration that they do not belong to 
the enemy, and are not engaged in any ilHcit commerce. If, 
however, you have occasion to suspect that the commander of 
the convoy has been imposed upon [que la religion du comman- 
dant du convoi a 6te surprise], you must communicate your 
suspicions to that officer, who should proceed alone to visit the 
suspected vessel.' 

§ 192. 

On the ground of justice this right cannot be defended. It 
is said that the commander of the convoying vessel justice of the 
represents the state, and the state guarantees that rfgiit of convoy. 
nothing illicit has been put on board the merchantmen. But 
how can the belligerent know whether a careful search was 
made before sailing, whether the custom-house did not lend 
itself to deception ? It is only by comity that national vessels 
are allowed their important privileges ; how, except by a posi- 
tive and general agreement, can those privileges be still further, 
extended, so as to limit the belligerent right of search? But 
on the ground of international good- will the right is capable of 
defence, and, so far as we can see, except where the protected 
fleet is far separated by a storm from its guardian — in which 
case, we suppose, the ordinary right of search must be resumed 
— can be exercised in the interests of belligerents as well as 

neutrals. 

1 See Appendix II. under 1800^ 
b2 
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§193. 

A novel case in international law arose when, in 1810, Den- 
Neatrate under Diark, being at war with England, issued an ordi- 
beiiigerent nance, declaring to be lawfal prize such neutral 

°^^^' vessels as had, either in the Baltic or the Atlantic, 

made use of English convoy. A number of vessels from the 
United States, bound to Kassia, had placed themselves under 
English protection, and on their return were seized and con* 
demned in Denmark, not for resistance to search, nor for the 
character of their traffic, but for violating an ordinance to them 
unknown. The arguments of our negotiator setting forth the 
injustice of this proceeding are given at large in Dr. Wheaton's 
' Elements ' (iv. 3, § 32, 556-566) ; and Mr. Manning has expressed 
a brief opinion on the contrary side, in favour of the Danish rule 
(iii. 11, p. 369). The ships appear to have been engaged in 
an innocent trade, and to have dreaded the treatment they might 
meet with from French cruisers, but not to have sought to avoid 
the allies of the French, the Danes. The case was a peculiarly 
hard one^ when they were condemned ; and this Denmark ad- 
mitted in 1830, by paying an indenmity to our government for 
the sufferers. As for the principle on which the case is to be 
decided, it seems to run between making use of the enemy's flag, 
and putting one's goods on board an armed enemy's vessel. The 
former is done to enjoy certain privileges, offered by a party at 
warj which could not otherwise be secured. The latter may be 
done without complicity with the intentions or conduct of the 
Captain of the armed ship, or may be done with the design of 
having two strings to one's bow — of availing one's self of force 
or not, as circumstances shall require. Upon the whole, the 
intention to screen the vessels behind the enemy's guns is so 
obvious that the act must be pronounced to be a decided de- 
parture from the line of neutrality, and one which may justly 
entail confiscation on the offendiag party. 

§194. 

It is admitted by all that, within the waters which may be 
Search during Called the territory of nations, as within a marine 
peace to execute leaffue. Or in creeks and bays, the vessel of a friendly 

revenue laws. iP ui. jj ji.j •• t* 

state may be boarded and searoned on suspicion of 
being engaged in unlawful commerce, or of violating the laws 
concerning revenue. But further than this, on account of the 
ease with which a criminal may escape beyond the proper sea- 
line of a country, it is allowable to chase such a vessel into the 
high sea, and then execute the arrest and search which flight 
had prevented before. Furthermore, suspicion of offences agamst 
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the laws taking their commencement ixx the neighbouring waters 
beyond the sea-line, will authorise the detention and examination 
of the supposed criminal. An English statute * prohibits foreign 
goods to be transhipped within four leagues of the coast without 
payment of duties ; and the act of congress of March 20, 1799, 
contained the same prohibition ; and the exercise of jurisdiction 
to that distance, for the safety and protection of the revenue laws, 
was declared by the supreme court, in Church v. Hubbard (2 
Cranch, 187), to be conformable to the laws and usages of nations,' 
(Kent, i. 31, lect. ii.) 

§195. 

That kind of right of search, which we have just considered, 
is an accident of sovereignty in a state pf peace,, but search on suspi- 
is confined in its exercise to a small range of the sea. ^°^ ^ piracy. 
The right of search on suspicion of piracy, however, is a war- 
right, and may be exercised by public vessels anywhere, except 
in the waters of another state, because pirate^ 9.re enemies of the 
human race, at war with all mankind. The supreme court of the 
United States has decided that ships of war actic^g under the 
authority of government to arrest pirates and other public offen- 
ders, may ' approach any vessels descried at sea, for the purpose 
of ascertaining their real character.'^ And thus even public 
vessels, suspected of piracy, may be called to account upon the 
ocean. Whether the detention of a vessel unjustly suspected 
of piracy may not be a ground for a claim of damages may be 
made a question. 

§ 196. 

As the slave trade is not as yet piracy by the law of nations 
but only by the municipal and conventional law of Search of foreign 
certain nations (§ 138), no state can authorise its ofb^gS^f 
cruisers to detain and visit vessels of other states on unauthorised, 
suspicion of their being concerned in this traffic, because the 
right of detention and visit is a war-right. Every state may, to 
carry out its laws and the laws of humanity, detain and search its 
own vessels in peace also, but if, in so doing, mistakes are com- 
mitted, the conmiander of the searching vessel is responsible, and 
damages may be demanded. 

§ 197. 
Such right, however, of reciprocal detention and visitation 
upon suspicion of being engaged in the slave trade but conceded by 
has been conceded by a considerable number of S^SSbe"^?-" 
treaties between the principal powers of Europe, tions of Europe, 
Previous to the downfall of Bonaparte there had been a falling off 

1 Case of the * Marianna Flora,' 1 1 Wheaton, 48. 
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of the traffic in slaves ; for Great Britain, who had prohibited 
her own citizens from the traffic, prevented also her enemies from 
engaging in it by her command of the seas ; it had, moreover, 
long been forbidden under heavy penalties by the United States ; 
and there were then on this side of the water few motives for en- 
gaging in so dangerous an employment. At the peace, although 
the sentiment of Europe was expressed against the slave trade, 
the nations most interested in resuming it, France, Spain, and 
Portugal, reftised to give it up at once, alleging that their colonies 
needed to be replenished with slave labourers, while those of Eng- 
land were fully stocked. The first concession of the right of 
as England and Search is to be found in the treaty between Portugal 
Portugal in 1817. ^jj^ England made on July 28, 1817 — which, however, 
related only to the trade north of the equator ; for the slave trade 
of Portugal within the regions of western AMca, to the south of 
the equator, continued long after this to be carried on with great 
vigour. By this treaty, ships of war of each of the nations might 
visit merchant vessels of both, if suspected of having slaves on 
board, acquired by illicit traffic. By the treaty of Madrid, of the 
same year, Great Britain obtained from Spain, for the sum of 
Treaty of Madrid, four hundred thousand pounds, the immediate abo- 
^*^^« lition of the trade north of the equator, its entire 

abolition a^r 1820, and the concession of the same mutual right 
of search, which the treaty with Portugal had just established* 
The precedent was followed by a treaty of Great Britain with 
the Netherlands, in 1818, which also contemplated the establish- 
other treaties in ment of a mixed commission to decide upon the cases 
1818, 1824. of vessels seized on suspicion of slave trading. Stipu- 

lations somewhat similar were made between Sweden and Great 
Britain in 1824. 

In 1831 and 1833, conventions between France and Great 
Cktoventions in Britain included one more power in arrangements 
tween France and ^o^ mutual scarch. But the right of scarch was 
Great Britain, only admissible on the western coast of Africa from 
Cape Verd (15° north lat.) to the tenth degree of south latitude, 
and to the thirteenth degree of west longitude from the meridian 
of Paris, and also around Madagascar, Cuba, and Porto Rico, as 
well as on the coast of Brazil to the distance into the sea of twenty 
leagues. It was agreed, however, that suspected vessels, escap- 
ing beyond this range of twenty leagues, might be detained and 
visited if kept in sight. As to steps subsequent to capture no mixed 
commission was allowed, but the captured vessel was to be tried 
in the country to whose jurisdiction it belonged, and by its courts. 
By the quintuple treaty of December 20, 1841, to which 
Quintuple treaty Great Britaio, Austria, Prussia, Russia, and France, 
of 1841. ^ere parties, all these powers, excepting the latter, 
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conceded to one another the mutual right of sfearch within very- 
wide zones of ocean between Africa and America, and on the 
eastern side of Africa across the Indian ocean. France, how- 
ever, owing to popular clamour, and the dislike entertained by 
a,lmost the entire chamber of deputies toward the right of search, 
withheld her ratification and adhered to her arrangements of 
1831 and 1833, above spoken of, until the year 1845. In that 
year she withdrew her consent to the mutual right France, in 1845, 
of search altogether— as the terms of the conven- ^i^lft'^a^ht 
tions allowed her to do — ^but stipulated to co-operate of search, 
with Grreat Britain in suppressing the slave trade by sending a 
squadron to the coast of Africa* Each power engaged to keep 
twenty-six vessels on the coast for this service, at first, but the 
number on the part of France was afterwards to be reduced to 
one-half. This is believed to be the existing arrangement. 

§ 198. 

The treaty of Ghent, which terminated the war between the 
United States and Great Britain on December 24, ObUgationsofthe 
1814, contains the following article :■—' Whereas ^^^*?^^ 
the traffic in slaves is irreconcilable with the prin- slave trade. 
ciples of humanity and justice, and whereas both His Bri- 
tannic Majesty and the United States are desirous of continu- 
ing their efforts to promote its entire Abolition, it is hereby 
agreed that both the contracting parties shall use their best en- 
deavours to accomplish so desirable an object;' The act passed 
by congress in 1818, which increased the penalties hanging over 
this traffic and extended their application ; that of 1819, which 
authorised the sending of armed vessels to the coast of Africa, 
and the confiscation of slave trading ships belonging to citizens 
or foreign residents, together with the effects on board ; and the 
act of 1820, by which the slave trade, wherever carried on, was 
declared to be piracy both for all persons on American craft so 
employed, and for American citizens serving on board vessels of 
any nationality — these several acts show that the United States 
were sincerely endeavouring ' to accomplish so desirable an ob- 
ject ' as the entire abolition of this infamous traffic. 

But the trade continued notwithstanding such legislation, and 
it would appear that vessels and crews from the United States 
were concerned in it, acting in the interest of Cubans, but 
especially of Portuguese in Brazil. The British government, 
therefore, from time to time, urged on that of the United States 
the adoption of more effectual measures to comply with the stipu- 
lations of the treaty of Ghent. In particular it urged that the 
two nations should concede to each other the right of search, with 
the single object in view of ascertaining whether a suspected 
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vessel was really* coucerned in the slave trade. To this the 
United States uniformly declined giving their assent. The right 
of search was an odious one even in war, and peculiarly odious, be- 
cause British cruisers had exercised it in an overbearing and ille- 
gitimate way, when the United States were a neutral nation. It 
would, if admitted, naturally involve a mixed court for deciding 
cases of capture, which court, stationed in a foreign country, and 
composed of judges not all of them amenable to our laws, did not 
afford to native citizens brought before it those securities which 
are guaranteed to them by the constitution. 

Meanwhile, in February 1823, by a vote of one hundred and 
ijefloiution of thirty-oue to nine, the house of representatives 
February 28,1823. passed the following resolution: *That the presi- 
dent of the United States be requested to enter upon and to prose- 
cute, from time to time, such negotiations with the several mari- 
time powers of Europe and America, as he may deem expedient 
for the effectual abolition of the African slave trade, and its uUi- 
mate denunciatimi as piracy under the law of nations by the con- 
sent of the civilised world.* The secretary of state, John Q. 
Adams, in transmitting this resolution to the British negotiator, 
says that * the president has no hesitation in acting upon the ex- 
pressed and almost unanimous sense of the house of representa- 
tives, so far as to declare the willingness of the American Union 
to join with other nations in the common engagement to pursue 
and punish those who shall continue to practise this crime, and 
to fix them irrevocably in the class and under the denomination 
of pirates.* 

Most unfortunately the international arrangements here con- 
templated were not carried into effect. The British government 
conceived, as we presume, that it would be very difficult to bring 
the other nations into similar agreements, and, in fact, did not 
itself carry through parliament a law making the slave trade 
piracy until March 31, 1824. Again, therefore, the old plan of 
mutual search was urged ; but, although there was sOme little 
expectation that an agreement might be reached on the basis of 
delivering over captured vessels to the jurisdiction of their own 
country, and of holding the captor responsible for any improper 
acts to the tribunal of the captured party, yet no definite result 
came from the correspondence between Mr. Adams and the 
British minister at Washington. This correspondence deserves 
especial attention from the ability with which the Secretary of 
State discusses the right of search. 

The negotiations were now transferred to England, where, 
Negotiations in ^u March 13, in 1824, the two governments, by 
England. Con- their representatives, signed a convention which 
▼ention of 1824. ^^gj^ij accomplished the object at which they had 
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been aiming. By this convention the officers of certain public 
vessels, duly instructed to cruise on the coasts of Africa, America, 
and the West Indies, were authorised to detain and examine vessels 
suspected of being engaged in the illicit traffic in slaves. If, after 
search, such vessels were found to be sq employed, they were to 
be delivered up to the officers of a vessel of the same nationality, 
who might be on the station ; or, if there were no cruisers nigh, 
were to be conveyed to the country to which such slavers belonged, 
or to one of its dependencies, and placed within the reach of its 
tribunals. Officers exercising the right of search in a vexatious 
or injurious manner were to be personally liable in costs and 
damages to the masters or owners of vessels detained and visited. 
In all cases of search the boarding officers were to give certificates 
to the captains, identifying themselves, and declaring their object 
to be simply and solely that of ascertaining whether the merchant- 
man was engaged in the slave trade. Other provisions secured 
the right of challenging witnesses, and the payment of their ex- 
penses. The tenth article we give in its own words : * The high 
contracting parties declare that the right, which, in the foregoing 
articles, they have each reciprocally conceded^ of detaining, visiting, 
capturing, and delivering over for trial the merchant vessels of 
the other engaged in the African slave trade, is wholly and exclu- 
sively grounded on the consideration of their having made that 
traffic piracy by their respective laws ; and further, that the re- 
ciprocal concession of said right, as guarded, limited, and regu- 
lated by this convention, shall not be so construed as to authorise 
the detention or search of the merchant vessels of either nation 
by the officers of the nsjvy of the other, except vessels engaged, 
or suspected of being engaged, in the African slave trade, or for 
any other purpose whatever than th^-t of seizing and delivering up 
the persons and vessels concerned in that traffic, for trial and 
adjudication by the tribunals and laws of their own country ; nor 
be taken to affect in any other way the existing rights of either 
of the high contracting parties. And they do also hereby agree, 
and engage to use their influence, respectively, with other mari- 
time and civilised powers, to the end that the African slave trade 
may be declared to be piracy under the law of nations.' 

When this convention came before the senate of the United 
States they amended it as follows : (1.) Either party Amended by 
might renounce the convention after six months' ItatS ° then**^^ 
notice. (2.) The cruising of vessels on the search rejected by Great 
for slavers was limited to Africa and the West Indies, ^^**^- 
America being stricken out. (3.) Article yii. of the convention 
speaks of trying for piracy citizens or subjects of either country 
found on board a vessel not ' carrying the flag of the other party, 
nor belonging to the citizens or subjects of either, but engaged in 
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the illicit traffic of slaves, and lawftilly seized by the cruisers of 
the other party/ This, also, was strack out by the senate. Snch 
cases wonld be those of American citizens on board of Portngnese 
or other slavers subject to search by special treaty with Grreat 
Britain, who were committing an offence capital by the laws of 
their own country, but not capital by those of the country of the 
vessel. The convention, thus mutilated, went back to England 
to be rejected, and so the affair ended. 

§199. 

The treaty of Washington, signed August 9, 1842, contains 
Treaty of Wash- uew arrangements in regard to the right of search 
ington, in 1843. ^hich have Served until of late as the rule of prac- 
tice for the cruisers of the two countries. In article viii of that 
treaty occur the following words : * Whereas, notwithstanding 
the laws which have at various times been passed by the two 
governments, that criminal traffic is still prosecuted and carried 
on, and whereas the United States of America and Her Majesty 
the Queen of the United Kingdom of Great Britain and Ireland 
are determined that, so far as it may be in their power, it shall 
be effectually abolished, the parties mutually stipulate that each 
shall prepare, equip, and maintain in service, on the coast of 
Africa, a sufficient and adequate squadron or naval force of 
vessels, of suitable numbers and descriptions, to carry in all not 
less than eighty guns, to enforce separately and respectively the 
laws, rights, and obligations of each of the two countries for the 
sappression of the slave trade, the said squadrons to be indepen- 
dent of each other ; but the two governments stipulating, never- 
theless, to give snch orders to the officers commanding their 
respective forces as shall enable them most effectually to act in 
concert and co-operation, upon mutual consultation, as exigencies 
may arise, for the attainment of the true object of this article, 
copies of all such orders to be communicated by each government 
respectively.' To this article ix. adds that, * whereas, notwith- 
standing all efforts that may be made on the coast of Africa for 
suppressing the slave trade, the facilities for carrying on that 
traffic, and avoiding the vigilance of cruisers, by the fraudulent 
use of flags, and other means, are so great, and the temptations 
for pursuing it, while a market can be found for slaves, so strong, 
as that the desired result may be long delayed unless all markets be 
shut against the purchase of African negroes, the parties to this 
treaty agree that they will unite in all becoming remonstrances 
with any and all powers within whose dominions such markets 
are allowed to exist; and that they will urge upon all such 
powers the propriety and duty of closing such markets for ever.' 
By article xi. it is provided that the eighth article shall continue 
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in force five years after the ratification, and afterwards until 
either of the parties shall signify a wish to terminate it. 

In carrying out the provisions of this treaty the squadrons of 
the two nations have acted in concert a good part of practice under 
the time since 1842, and with considerable success. *^® treaty. 
There are, however, serious difficulties in the way of putting an 
end to the slave trade under this arrangement. The United 
States admit no right of search of vessels sustaining theii* 
national character. If, then, a British cruiser boards a vessel 
of the United States whose papers are right, no search can be 
made, notwithstanding the most flagrant suspicion. Should the 
boarded vessel, on the other hand, prove to be concerned in a 
lawful traffic, the cruiser is responsible for the damage of the 
detention. Unless, then, ships of the two nations *hunt in 
couples,' or officers of one accompany the ships of the other, with 
authority to superintend the visit, the trade cannot wholly be 
prevented. Or rather, such entire prevention will be impossible 
until the coast of Africa shall be skirted with Christian colonies, 
until its interior be stimulated into an industry which shall create 
a demand for labour at home, and until the slave trade shall 
become piracy by the voice of all nations. 

§200. 

A question has arisen between the government of the United 
States and that of Great Britain as to the true what does the 
notion of the right of search. Is there any difier- right of search 
ence between the right of visitation, so called, and °^®^ 
the right of search — between the right to ascertain by an inspec- 
tion of the ship's papers that she has the nationality which she 
claims, and the subsequent right of inspecting the vessel and 
cargo, for the purpose of ascertaining whether she has certain 
kinds of merchandise, as slaves, for instance, on board, or whether 
her papers are fraudulent ? The English doctrine touching this 
point is expressed by Lord Aberdeen in a note addressed to our 
minister in London, of which the following words are a part: 
' The right of search, except when specially conceded by treaty, 
is a purely belligerent right, and can have no existence on the 
high seas during peace. The undersigned apprehends, however, 
that the right of search is not confined to the verification of the 
nationality of the vessel, but also extends to the objects of the 
voyage and the nature of the cargo. The sole purpose of the 
British cruisers is to ascertain whether the vessels they meet with 
are really American or not. The right asserted has in ti'uth no re- 
semblance to the right of search, either in principle or in practice. 
It is simply a right to satisfy the party, who has a legitimate in- 
terest in knowing the truth, that the vessel actually is what her 
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colours annoTince. This right we concede as freely as we exer- 
cise*. The British cmisers are not instructed to detain American 
vessels under any circumstances whatever ; on the contrary, they 
are ordered to abstain from all interference with them, be they 
slavers or otherwise. But where reasonable suspicion exists that 
the American flag has been abused for the purpose of covering 
the vessel of another nation, it would appear scarcely credible . . . 
that the government of the United States, which has stigmatised 
and abolished the trade itself, should object to the adoption of snch 
means as are indispensably necessarjr for ascertaining the truth.' 

A little later we find the English envoy at Washington, in a 
communication from his government, giving notice that Great 
Britain still ' maintained and would exercise, if necessary, its own 
right to ascertain the genuineness of any flag which a suspected 
vessel might bear ; that if, in the exercise of this right, either 
from involuntary error, or in spite of every precaution, loss or 
injury should be sustained, a prompt reparation would be offered ; 
but that it should entertain fpr a single instant the notion of 
abandoning the right itself would be quite impossible.' 

The government of the United States, on the other hand, has 
Doctrine held by maintained that there is no right of visiting a vessel 
the United states, f^p ^j^g pxirpos^ of ascertaining its nationality, and 
distinct from the right of search, known to the law of nations ; 
that the right to visit, in order to be effectual, must in the end 
include search ; that the right differs in no respect from the belli- 
gerent right of search ; and that every case of detention of an 
American vessel for this purpose is a wrong, calling for repara- 
tion. These views are set forth by Mr. Webster, then secretary 
of state, in a letter to the ambassador of the United States at 
London. ' No such recognition,* he there says [i,e, of the right 
claimed by England] * has presented itself to the United States ; 
but, on the contrary, it understands that public writers, courts 
of law, and solemn treaties, have for centuries used the word 
" visit " and " search " in the same sense. What Great Britain 
and the United States mean by the " right of search," in its 
broadest sense, is called by continental writers and jurists by no 
other name than the " right of visit." Nor can the government 
of the United States agree that the term " right " is justly ap- 
plied to such exercise of power as the British government thinks 
it indispensable to maintain in certain cases.' Again, ' there is 
no right to visit in time of peace, except in the execution of 
revenue laws or other municipal regulations, in which cases the 
right is usually exercised near the coast, or within a marine 
league, or where the vessel is justly suspected of violating the 
law of nations by piratical aggression ; but whenever exercised it 
is the right of search. 
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To Lord Aberdeen's declaration, that reparation would be 
made for injnry sustained through the exercise of this right of 
visit, it is replied that * if injury be produced by the exercise of a 
right, it would seem strange that it should be repaired as if it 
had been the effect of a wrongful act. The general rule of law 
certainly is, that in the proper and prudent exercise of his own 
rights, no one is answerable for undesigned injury. It may be 
said that the right is a qualified right — that is, a right to do cer- 
tain acts of force at the risk of turning out to be wrong-doers, 
and of being made answerable for all damages. But such an 
argument would prove every trespass to be matter of right, sub- 
ject only to just responsibility. It is as if a civil oflBcer on land 
have process against one individual and through mistake arrest 
another ; this arrest is wholly tortious. , No one would think of 
saying it was done under any lavrftil exercise of authority, or that 
it was anything but a mere trespass, though an unintentional 
trespass. The municipal law does not undertake to lay down 
beforehand any rule for the government of fiuch cases ; and as 
little does the public law of the world lay down beforehand any 
rule for the government of cases of involuntary trespasses, de- 
tentions and injuries at sea, except that, in both cases, law and rea- 
son make a distinction between injuries committed through mis- 
take and injuries committed by design, the former being entitled 
to fair and just compensation, the latter demanding exemplary 
damages, and sometimes personal punishment.* In another pas- 
sage the inquiry is made, * By what means is the ascertainment 
of the nationality of a vessel to be effected ? Must it lie to ? 
Or, if it pursue its voyage, may force be used ? Or, if it resist 
force and is captured, must it not be condemned as resisting a 
right, which cannot exist without a corresponding obligation im- 
posed on the other party ? Thus, it appears that the right exer- 
cised in peace differs nothing, as to the means of enforciug it 
which must be adopted, from the right of search exercised in 
war, which the English government disclaims the use of. The 
government of the United States admits that its flag can give no 
immuuity to pirates, nor to any other than regularly documented 
vessels, and it was upon this view of the whole case that it cheer- 
fully assumed the duties of the treaty of Washington.'* 

This discussion took place between 1841 and 1843. Since 
then, in 1858, the British government having New discussion 
stationed cruisers near Cuba, for the purpose of ^^^ in^isssf 
preventing the slave trade with that island, cer- i859. 
tain American vessels were visited on suspicion, and loud com- 

1 (Compare Wheaton*s Hist. pp. 585-718 (from which we have freely drawn), and 
Webster's works, voL vi. p. 829, et seq. 
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plaints arose. The senate of the United States thereupon 
passed the following resolution : *■ That American vessels on the 
nigh seas in time of peace, bearing the American flag, remain 
nnder the jorisdiction of the oonntiy to which thej belong; 
and, therefore, any visitation, molestation, or detention of such 
Tesisels by force, or by the exhibition of force on the part of a 
foreign power, is in derogation of the sovereignity of the United 
States.' 

From the explanations which have since taken place, it does 
not appear that the British government was disposed to deny 
the right which this resolution implies. Knowing or believing 
slavers to have an American nationality, it has, at least since 
1842, disclaimed the right to detain them, and finding them to be 
American, upon examination of their papers, it admits that it 
cannot search them without a violation of international law. 
What, then, is the point npon which the two governments difier. 
Is it that the flag shall always protect the vessel which carries it ? 
We do not understand our government to take this almost absurd 
position, which woidd prevent, in fact, the execution of the treaties 
establishing the right of mutual search into which England has 
entered with Spain and Portngal, and would render nugatory all 
attempts to put down the slave trade. Is it that if an American 
vessel is detained by mistake, no reparation shall ever be paid ? 
But the contrary has been asserted by Lord Aberdeen and others, 
who have spoken for the British government. The only ques- 
tions between the two powers ought to be these : in ascertaining 
the nationality of a vessel under suspicion, what procedure shall 
be prescribed to the officer in charge of the matter, and if in- 
jury is done by the detention, in what way shall it be discovered 
and compensated ? The English and French governments have 
agreed on a code of instructions relating to this subject which are 
identical, and that code has been submitted to our government for 
its adoption.^ 

So stood the discussion between the two governments on the 
Nftw arrappre- right of search down to 1860, when the first edition 
mente In 1862. of this work was published. A new face was put on 
affairs by the treaty signed at Washingrton, April 7, 1862, and 
ratified at London, May 25, by which the two powers conceded 
the mutual right of search to public vessels specially provided 
with instructions for that purpose, which are authorised to visit 
each other's merchant vessels, known or suspected of trading in 
slaves, but only within 200 miles of the African coast south of 
parallel 32, and within 30 leagues of Cuba. The searching officers 
are required to show their instructions, and give certificates of 
their rank, Ac, to the visited vessel. Losses by arbitrary and 

I Speech of Lord Malmesbory of Feb. 14^ 1859. 
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illegal detention are to be made good, &c. Three mixed courts 
without appeal are established — at New York, Sierra Leone, and 
the Cape of Good Hope. Certain indications of the character of 
vessels searched are mentioned as being presumptive evidence of 
intention to engage in the slave trade, and as justifying detention, 
and precluding damages for it. Vessels condemned by the courts 
above mentioned are to be broken up and sold, unless used for 
public purposes. May this treaty prove an effectual bar to this 
wicked traffic in future ! 

§ 201. 
Viewing this subject now for a moment, not in the light of 
positive law, but in that of justice, we must admit NationaHty of 
the distinction between search which ends with ascer- vessels a legiti- 
taining a vessel's nationality, and search which goes Squiryln time 
further, to be entirely reasonable, and deserving of ^^ P®*ce- 
recognition by the law of nations. There is no middle ground 
between the flag's being decisive proof of nationality and examin- 
ing upon suspicion. Every nation has, in peace, the right of 
visiting its own vessels on the high seas, and it may be highly im- 
portant so to do. By the nature of the case mistakes must some- 
times be made in attempting to exercise such a right, and as soon 
as they are discovered search is to be broken off. Suppose, again, 
that by special convention two states were to give up, recipro- 
cally, the right of search in war ; and one of them were to be at 
war with some other country. Is it not evident that cither such 
belligerent must abandon the right of search altogether, or ascer- 
tain for itself by inspection of papers, that particular vessels be- 
longed to the country with which its agreement to abstain from 
search existed ? If an injury grows out of detention, so may it 
grow out of detention on suspicion of piracy, where the examina- 
tion may proceed far beyond the point of ascertaining the na- 
tionality of the vessel. If now a nation or its cruisers may be 
called to account for injuring the innocent while doing a lawful 
work, and if equitable claims for damage arising from detention 
are allowed, it is not easy to see what harm can spring from a 
police of the seas thus limited. 

§ 202, 

* England asserts the right of impressing British subjects in 
time of war out of neutral ships, and of deciding by mghts to search 
her visiting officers who among the crews of such *or her seamen 
merchant ships are British subjects. She asserts ckkbaed by Great 
this as a legal prerogative of the crown ; which pre- Britain, 
rogative is alleged to be founded on the English law of perpetual 
and indissoluble allegiance of the subject, and his obligaiaon under 
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all circmnstancefi, and for his whole life, to render militurj service 
to the crown whenever required.* 

The exercise of this assumed right has formerly been the 
source of more embittered feeling among the inhabitants of the 
United States towards Great Britain, than any or all other causes. 
At different times, since the French revolution, and especially 
before the war of 1812, attempts were made to remove by nego- 
tiation this ground of vexation and animosity. In 1803, a con- 
vention having this in view came to the point of signature, but 
was broken off, because the British government insisted that it 
should not apply to the * narrow seas * near the British islands. 
The war of 1812, it is well known, was justified on this pretext 
after the orders in council had been rescinded. The claim wbs 
not alluded to in the treaty of Ghent, nor has Great Britain since 
abandoned it. The exercise of this right of search was peculiarly 
galling and severe, because mistakes might arise, or be claimed to 
arise, from similarity of names ; and because emigrant sailors, 
whose families and hopes were on this side of the water, might be 
dragged away from the vessel in which they had shipped, and in 
which they would soon return to their homes. 

The question of the indefeasibleness of the subjects' allegiance 
is by no means closely connected with this so-called right. Admit 
the doctrine of indissoluble allegiance, this right will not follow. 
Reject it, and still it might be true that England might impress 
her subjects not naturalised in this country, if found on our ves- 
sels. But the right must be pronounced to have no foundation. A 
belligerent cruiser has no right to search a neutral on the high 
sea for any reason which does not involve the neutral's violation 
of his neutrality, i.e. his attempt to aid one of the parties at war. 
For every other purpose the ship is territory, so far forth, that it 
is under its territorial law, and no one on board can be invaded 
more than another. The laws of the land to which a vessel be- 
longs govern on the high seas, unless international law interferes. 
Is it, then, against the law of nations, is it even a wrong done to 
a country, if a sailor there bom is taken on board a vessel as one 
of its crew ? This will not be pretended. What, then, is to be 
thought of a right which invades the deck of a neutral vessel with 
force, in order to prevent that which a neutral may lawfully do, 
and which, it may be, the sailor in question might lawfully do, 
until this right was enforced against him, and which he was bound 
to do by contract ? Moreover, it is not easy to see, if the right 
exists, why it is confined to a time of war, since it has nothing to 
do with the relations between the neutral and the enemy. It is 
really, then, a perpetual and universal right, if a right at all, and 
as legitimate on land as on the sea. 

^ Mr. Webster's letter to Lord Ashburton of Aug. 1842. 
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It is the recollection of the arrogance with which England, as 
the mistress of the seas, attempted to enforce this ri^ht, that has 
obstructed her in all effective arrangements with the United States 
for suppressing the slave trade. Had this unhappy wound not 
been opened years since, it is not unlikely that her benevolent 
purposes towards Africa would have found more earnest co-ope- 
ration, and have borne full finit.* 



CONCLUSION. 



DEFECTS, SANCTIONS, PROGRESS, AND PROSPECTS OP INTERNATIONAL 

LAW. 

§203. 

International Law, as we have viewed it, is a system of rules, 
adopted by the free choice of certain nations for the purpose of 
governing their intercourse with each other, and not inconsistent 
with the principles of natural justice. It has grown up by degrees, 
and has been submitted during its pi^ogress to sundry modifica- 
tions. It is the most voluntary of all codes, but in other respects 
shares the character of national law. We propose, in this closing 
chapter, to consider briefly its defects, its sanctions, its progress 
hitherto, and its prospects for the future. 

The principal deficiencies of international law grow out of its 
voluntary nature, and its being a law for the conduct i. Defects of in- 
of perfectly sovereign independent bodies. Hence temationai law. 
its slow progress, since it takes time for modifications or improve- 
ments of it to pass from one nation to another ; and hence, also, 
in part, the different views of it taken by different nations, some 
of which are in advance of their age, in a sense of justice or of 
true international policy. But the principal defect arising from 
this source is the want of an cmthoritative exponent of ^^ _^ , 

,. . . 7 TTTi ' n* * 1 1 :^•a* • ^ i Its uncertainty. 

its principles. When individuals differ m regard to 
their rights, the law as interpreted by the courts decides at last 
between them. But no nation can set up its opinion on a doubtful 
question of international law as a rule for another. No text- writer 
has such authority that all will abide by his judgment, not to 
say that he may need an interpreter himself ; that new cases may 
arise which he has not contemplated ; and that part of the law 
he has laid down may become obsolete. And thus, if nations have 
differed on some important question touching their rights, they 

1 Compare Mr. Webster's admirable Letter to Lord Ashburton, of Aug. 8, 1842, 
given by Wheaton in his Histoiy, pp. 737-746, and in Webster's works, vol. vi. 
p. 318. 

S 
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have been prone, in the absence of any soyereign anthority beyond 
themselves, to take the law into their own hands — ^to commit their 
cause to the sword. 

In regard, however, to the question what is actually inter- 
national law, there seems no impossibility that a congress of men 
learned in that department should prepare a code, on which all 
Christian nations or the great body of them should agree. Such 
a congress has appeared to many to be highly desirable. That 
its decisions in the shape of a code would introduce entire cer- 
tainty into the science, or that its own language would not give 
rise to new uncertainties, is not to be supposed ; still many ques- 
tions as to the rights of ambassadors, of neutral territory, and of 
war on land and on the sea, and the like, could be so feir settled 
that there would be fewer grounds of controversy, fewer unin- 
tended violations of the law between nations than hitherto. As 
for the interpretation of such a code in the general, and when it 
should bear on no present dispute, it is not unlikely that a aniform 
view would grow up among the publicists of all nations. And if 
additions or changes should be found necessary in the progress 
of human society, they could be made with more ease than the 
original code itself. 

§204. 

Another defect of existing international law is the limited 
2. Its narrow number of nations to which it is applicable. As it is 
limits. 8, voluntary code, to which neither the half-civilised 

nor the barbarian parts of the world have given their assent, the 
Christian states who make it a law between themselves are in 
danger of acting as if no rules of justice bound them beyond their 
own circle, and as if nations which refused to abide by their rules 
of intercourse in any respect were to be treated as enemies. 
Formerly barbarous tribes were conquered under grant from the 
Pope to make Christians of them. Now great nations do not 
scruple to seize on islands or coasts with no sufficient pretext, or 
go to war because a nation of the East, in the exercise of its 
sovereignty, declines to trade with them. And when war breaks 
out in such cases, there is no obligation acknowledged to abide 
by the ordinary rules of humanity, or scarcely of justice. When 
Constantine was stormed, in 1837, by the French, besides the 
ordinary pillage of property by the troops, a scientific commission 
robbed the inhabitants of all the Arabic manuscripts they could 
lay their hands on. 

No cure can be effectual for this evil, until a deeper moral 
sense and feeling of brotherhood shall dictate rules, humane and 
just, by which tiie vessels of civilised nations shall govern their 
intercourse with the weak and the barbarous parts of the world. 
Nor even then will lawless crews abstain from outrages, which 
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will be avenged on the next ship, and thus new fael be applied 
to kindle np the ferocity of savages. And for every outrage there 
will be a plea, which will prevail, because the savages cannot tell 
their own story. We have already remarked (§ 136), that rules 
of intercourse with such races of men cannot be conformed to our 
international code, and that punishments must often be summary 
with them, to be understood. But is justice, is humanity, to be 
thrown off', as being conventional ? Can there be a doubt that, 
if all the ships of Christian states had dealt kindly and righteously 
with the islands of the sea, long ago they would have been far 
more open to Christianity and civilisation than they are now ? 

§ 205. 

Another obvious defect of international law is its weakness 
in cases of controversy, arising from the sovereignty 3. no umpire 
of nations, and from the fact that they have no in controversies. 
national umpire to whom, in entire confidence, they can refer 
their disputes. It has, indeed, often happened that a point of con- 
troversy has been referred to an arbitrator chosen for the occasion, 
and that thus wars have been prevented. But there seem to be 
difficulties in such a course, owing either to the arbitrator's im- 
perfect acquaintance with the subject matter referred to him, or 
to his inclination to * split the difference,' whether through a 
desire to stand well with both parties, or through his inability to 
come to a sure decision. 

It has been urged with great zeal by benevolent persons, 
anxious to put an end to war, that a congress of na- a congress to set- 
tions — an international court — can and ought to be ^^® disputes. 
instituted, to which all controversies should be submitted, and 
whose decisions would be, by the pledged word of the parties 
represented, final. There are great difficulties to be overcome 
before such a court, with deputies from great and small states, 
under various forms of government, could be constituted with the 
requisite powers ; and probably others no less formidable would 
attend its working, and the execution — by force if necessary — of 
its decisions. If such a court or congress could be created, we 
should hail the event as a sign of the peaceful spirit which was 
abroad, and which would giv.e the body very little to do. 

§ 206. 
A plan to prevent war was proposed by the Abbe St. Pierre, 
in 1729, in his * Abrege du projet de paix perpetuelle,' p^j^^ts of peace 
of which, as well as of other similar plans, an ex- between nations. 
tended account is given by Dr. Wheaton, in his 'His- ^* ^^' ^^®"^'«- 
tory of the Law of Nations.' ^ St. Pierre contemplated a perpetual . 

I For SL Pierre's, compare part ii. § 17; ibr Bentham*8, part iii. § 21 ; fot K»x^%^ 

82 
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alliance, or leagae, of which the states of Europe slionld be mem- 
bers, having in all, either singly or in groups, twenty votes. The 
allies should renounce the right of war, and submit their diflfer- 
ences to the arbitration of thfe general assembly of the league, 
whose decision, if it carried three-fourths of the votes, should be 
final. If one of the allies should refuse to abide by such decision, 
or make treaties in contravention of it, or make preparations for 
war, the allies should arm against the refractory member with 
the view of reducing it to obedience. The representatives of the 
league were to be empowered to pass, by a plurality of votes, all 
laws necessary to carry the objects of the alliance into effect, but 
entire unanimity of the allies was required for changes in the 
fundamental articles of their confederation. 

About the year 1789, and just before the great revolutionary 
2. Jeremy Bent- outbttrst in Europe, Jeremy Bentham sketched a plan 
ham's. of a general congress, which was long afterwards pub- 

lished. The nations were first to be led to reduce and fix their 
military establishments in some fair ratio, and also to abandon 
their colonies, for which so much blood had been shed. Then a 
congress was to be established, consisting of two deputies from 
each state, the agency of which should consist in reporting and 
circulating its decrees, and in placing refractory states under the 
ban of Europe. Bentham was willing that a fixed contingent 
shotild be furnished by the several states for the purpose of en- 
forcing the decrees of the court, but thought that public opinion 
and a free press would prevent the necessity of such an extreme 
measure. 

In 1795, Immanuel Kant published a short essay inscribed 
' zum ewigen Frieden * — ' to perpetual peace.* Some 
of his preliminary articles were the following: — 
That no state should be merged by inheritance, exchange, sale or 
gift in another state ; that standing armies should in time cease ; I 

that no state debts should be incurred with reference to external 
politics ; that no state should interfere with force in the affairs of 
another. Then follow the definitive articles, the first of which is, 
that every state shall have a republican constitution, or one in 
which all the citizens share in the power of making laws, and de- 
ciding on questions of peace and war. The next is, that interna- 
tional law shall be based upon a confederation of free states ; and, 
finally, there is to be a citizenship of the world, limited to the 
notion of the free access of all men to, and their residence in, any ; 
state upon the earth's surface. The congress which Elant pro- 

p?rt iv. §§ 36, 37. Compare also Kant, * zum ewigen Frieden,* in his works, voL 6, 
pp. 411-466 (ed. Leipz. 1838) ; and Ladd, in Prize Essays on a Congress of Kations, 
pp. 609-638. (Boston, 1840.) 
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poses is not to be indissolnble, bat is to be held and to be dissolved 
according to the pleasure of the members.* 

For the advantages and the feasibleness, according to the views 
of the authors, of a general congress of nations, wiiuam Ladd'e 
the prize essays may be consulted, which were called ^^say. 
forth by premiums offered by friends of the American Peace So- 
ciety, especially the sixth essay, written by !Mr. William Ladd. 

With regaiii to all such plans for securing perpetual peace, we 
must take into account (1.) the danger of dissolution, owing to 
the separate interests and party feelings of the members ; (2.) the 
danger that great states would control the congress, and make it 
their instrument ; (3.) that if the congress had no means of en- 
forcing its decrees, they would not be respected, and if they had, a 
general war would break out instead, as it might be, of a particular 



one.* 



§ 207. 

What, then, are the sanctions of international law? They are, 
firsts within each separate state municipal laws con- sanctions of in- 
firming it, and making penal its violation. Such temationai law. 
are the laws of the United States which protect the persons of 
Embassadors, or prohibit offences against neutral righte, and the 
like. (Compare § 165.) Secondly^ the moral sentiment of each 
and all the states which have consented to the existing interna- 
tional law. This is a considerable and an increasing force, one which 
comes into the recesses of palaces and cabinets ; and which some- 
times speaks in threatening tones against gross wrongs. Thvrdly, 
war. Great as the evil of war is, it is not in the existing condition 
of mankind the greatest. It would have been a greater evil for 
the states of Europe to have surrendered their independence to 
Napoleon, than it was to recover it by the sacrifice of untold 
treasure and countless lives. Nations are reformed by the sober- 
ing influences of war. Nations are exalted by contending in war 
for something which is good. Let not this dread sanction, then, 
be thought to be of no use. War often cures the internal mala- 
dies which peace has fostered. 

§208. 

But war often for a time exhausts and demoralizes ; it some- 
times perpetuates injustice, it is occasionally un- Actual progress of 
dertaken against the clearest provisions of the law international law. 
of nations. Has, then, this law of nations, amid the violations 
of its code, on the whole, made progress ? To this question a 

1 Compare Wheaton's Hist. p. 754, and Kant's Bechtlehre, § 61, the end of the 
treatise. 

2 Compare Blnntschli, Staatsr. ii. 18. 
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negative answer can be given only by those who plant their arga- 
n)ent on gross offences rising np nere and there, as we look down 
history, but who do not enough take into account the general 
strain and spirit of the age.* When the question is made to em- 
brace a large tract of time, and we search for progress between 
the eras while the codes of Greece and Rome were living ones, 
and the present day, no one can hesitate what answer to give to it. 
But has there been progress between the time of Grotius (1625), 
or the peace of Westphalia (1648), and the most modem times ? 
An answer by a very competent authority — Dr. Wheaton — at the 
close of his history, sums up the principal heads of progress as 
follows : — 

* That the pacific relatious amon^ nations have been maintained by the 
general establishment of permanent missions, and the general recognition 
of the immunities of public ministers. 

* Although the rifiht of intervention to preserve the balance of power, 
or to prevent the dangers to which one country may be exposed by the 
domestic transactions of another, has been frequently assumed, yet no 
general rules have been discovered by which the occasions which may 
justify the exercise of this ri^ht, or the extent to which it may be carried, 
can be laid down ; and that it remains, therefore, an undefined and unde- 
finable exception to the mutual independence of nations. 

* The exclusive dominion claimed by certain powers over particular 
seas has been abandoned, as an obsolete pretension of barbarous times; 
the general use of the high seas, without the limits of any particular 
state, for the purposes of navigation, commerce, and fishery, has been 
conceded ; and the right of search on the ocean limited to periods of war, 
except certain conventional arrangements applicable to the African slave 
trade. 

* The navigation of the river Scheldt, which was closed by the treaty 
of Westphalia, in favour of the commerce of Holland, has been re-opened 
to all nations ; and the general right to navigate the Rhine, the Elbe, the 
Danube, and other rivers which separate or pai»s through different states, 
has been recognised as a part of the public law of P^urope. 

* The colonial monopoly, that fruitful source of wars, has nearly ceased ; 
and with it the question as to the right of neutrals to enjoy in war a com- 
merce prohibited in time of peace. 

* The African slave trade has been condemned by the opinion of all 
Christian nations, and prohibited by their separate laws, or by mutual 
treaty stipulations between them. 

* The practices of war between civilised nations have been sensibly 
mitigated, and a comparison of the present modes of warfare with the 
system of Grotius will show the immense improvement which has taken 
place in the laws of war. 

* Although there is still some uncertainty as to the rights of neutral 
navigation in time of war, a conventional law has been created by treaty, 
which shows a manifest advance towards securinjr the commerce of nations 
which remain at peace from inteiTuption by those which are engaged 
in war. 

1 Compare, for a jjloomv view of the progress of mtemational law, the article (re- 
ferred to in § 3) in the * Edinburgh ReWew,' No. 156, for April 1843. 
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' The sphere within which the European law of nations operates has 
been widely extended by the unqualitied accession of the new American 
states ; by the tendency of the Mahomiiiedan powers to adopt the public 
law of Christendom ; and by the general feeling, even amonff less civilised 
nations, that there are riffhts which they may exact from others, and con- 
sequently duties which they may be required to fulfil. 

* The law of nations, as a science, has advanced with the improvements 
in the principles and language of philosophy ; with our extended know- 
ledge of the past and present condition of mankind, resulting from deeper 
researches into the obscui-er periods of history, and the discovery of new 
regions of the globe ; and with the greater variety and importance of the 
questions to which the practical application of the system has given rise. 

' And, lastly, that the law of nations, as a system of positive rules regu- 
lating the mutual intercourse of nations, has improved with the general 
improvement of civilisation, of which it is one ot the most valuable pro- 
ducts.' 

To which we may add that since Dr. Wheaton's history was 
written, in 1843 : 

Free nangation of nearly all the rivers of the world, under 
the jnrisdiction of Christian states, has been conceded to those 
who dwell on their upper waters, if to no others ; 

That the Black Sea is open to all merchant vessels, and the 
navigation through the Danish straits freed from onerous duties. 

And that most of the leading nations of the world have agreed 
that, as between them, free ships shall make free goods, and that 
privateering shall cease. 

§ 209. 

Is there reasonable expectation that this progress will con- 
tinue in future times ? This question resolves itself p^.^^^^ ^f in, 
into the broader one, whether true civilisation built temationai law 
on sound morality and religion is destined to ad- ^o"^ *^e ^^ure. 
vance or to decline ? If nations are to grow in moral enlighten- 
ment ; if there is to be a faith that the great Ruler of nations has 
put them upon trial, as truly as individuals, so that no amount 
of power can save from punishment, or even from extinction, a 
nation, in which the feeliug of justice is blunted by a long course 
of sinning ; if opinion is destined to circulate so freely through 
the world that crimes committed against other and weaker states 
shall stamp disgrace on a nation through coming time, and a sense 
of character over the world shall be felt to be valuable ; if national 
crimes shall appear to all to be hurtful to their perpetrators ; if, 
finally, closer intercourse shall bring the nations more nearly to 
the same standard of justice, then will international law purify 
itself, until it reaches the perfection of justice attainable by man, 
and with this that degree of humanity and of renunciation of strict 
right which is compatible with the distinct sovereignty and 
special sphere of separate nations* That such advance will 
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be made we believe, for we can see no limit to the influences of 
the moral and religions powers which the Author of Nature and 
of the Gospel has put into motion. And it is probable that the 
advance will be more rapid than heretofore, although by no means 
easy or unopposed. 

§210. 

From all that has been said it has become apparent that the 
Importance of ^^tudy of international law is important, as an index 
the study of In- of civilisation, and not to the student of law only, 
ternationai uw. but to the studeut of history. In our land especially 
it is important, on more than one account, that this science should 
do its share in enlightening educated minds. One reason for this 
lies in the new inducements which we, as a people, have to swerve 
from national rectitude. Formerly our interests threw us on the 
side of unrestricted commerce, which is the side towards which 
justice inclines, and we lived far within our borders with scarcely 
the power to injure or be injured except on the ocean. Now we 
are running into the crimes to which strong nations are liable. 
Our diplomatists unblushingly moot the question of taking foreign 
territory by force if it cannot be purchased ; our executive prevents 
piratical expeditions against the lands of neighbouring states as 
feebly and slowly as if it connived at them ; we pick quarrels to 
gain conquests ; and at length, after more than half a century of 
public condemnation of the slave trade, after being the first to 
brand it as piracy, we hear the revival of the trade advocated 
as a right, as a necessity. Is it not desirable that the sense of 
justice, which seems fading out of the national mind before views 
of political expediency or destiny, should be deepened and made 
fast by that study which frowns on national crimes ? 

And, again, eviery educated person ought to become acquainted 
with international law, because he is a responsible member of the 
body politic ; because there is danger that party views will make 
our doctrine in this science fluctuating, unless it is upheld by large 
numbers of intelligent persons ; and because the executive, if not 
controlled, will be tempted to assume the province of interpreting 
international law; for us. As it regards the latter point it may be 
said that while congress has power to define ofiences against the 
laws of nations, and thus, if any public power, to pronounce 
authoritatively what the law of nations is, the executive through 
the secretary of state, in practice, gives the lead in all interna- 
tional questions. In this way the Monroe doctrine appeared ; in 
this way most other positions have been advanced ; and perhaps 
this could not be otherwise. But we ought to remember that the 
supreme executives in Europe have amassed power by halving 
diplomatic relations in their hands, that thus the nation may be- 
come involved in war against its will, and that the prevention of 
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evils must lie, if there be any, with the men who have been edu- 
cated in the principles of international justice.^ 

I close this treatise here, hoping that it may be of some use 
to my native land, and to young men who may need a guide in 
the science of which it treats. 

> I leave this section as it stood in the first edition, only remarking that all onr 
aggressions have been directly or indirectly owing to the slave power; and that with 
the downfall of that power, to which wemnv look forward as certain, most of our 
temptations to injustice, and most of the influences which have blunted the con- 
sciences of a large part of the nation will be removed. (1864.) 
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A BRIEF SELECTION OF WOEKS AND DOCUMENTS BEARING ON 

INTERNATIONAL LAW. 



A. Its Literature and History. 

Von Ompteda. Literatur des gesammten, so wohl natiirliclien als posi- 
tiven, Volkerrechts. Regensburg (Ratiabon), 1785, 2 parts, coutinued by. 

Yon Kamptz. Neue Literatur des Volkerrechts seit dem Jahre 
1784. Berlin, 1817. 

Robert v. Mohl. Die Gescbichte und Literatur der Staatswissen- 
scbaften. Erlangen, 1855-68, 3 vols. The first volume includes a 
monography on the more recent literature of the law of nations, contain- 
ing valuable criticisms. 

The works of KlUber and De Martens on the law of nations, in the 
edition of the former by Morstadt (1861), and of the latter by Verg^ 
(1858), contain, each, a selection of authorities and helps in that science, 
and the notes to Heffter*s Volkerrecht contain copious references to other 
writers. 

Rob. Ward. Enquiry into the Foundation and History of the Law of 
Nations in Europe from the Time of the Greeks and Romans to the Age 
of Grotius. London (and Dublin), 1795, 2 vols. 

Henry Wheaton. History of the Law of Nations in Europe and 
America, from the Earliest Times to the Treaty of Washington, 1842. 
New York, 1846. This work was first written and published in French, 
as an answer to a prize question proposed by the French academy of 
moral and political sciences, and was considerably enlarged when it 
appeared in its English dress. 

£d. Osenbriiggen. De jure pacis et belli Romanorum liber singularis. 
Leipzig, 1830. 

Iv. Th. Piitter. Beitrage zur Volkerrechtsgeschichte und Wissen- 
schaft. Leipzig, 1843. 

Miiller-Jocnmus. Geschiclite des Volkerrechts im Alterthum. Leip- 
zig, 1848. 

F. Laurent. Hbtoire du droit des gens. Ghent, 1850; Paris, 1851^ 



268 APPENDIX I. 

2 vols. The first volume treatA of the Oriental nationfi, the second of 
the Greeks, the third of the liomans. Compare Mohl's criticising a. s. 
1, 374. 

B. Documents, urcLUDnre Diploxatic Hisiort. 
1. The early Maritime Laws, 

Tbefie are chiefly contained in Pardessus* Collection des loia man- 
times antdrieures au xviii* si^cle. Paris, 6 vols., 4to. 182d-184o. 

The earliest ot' them, the laws of the Rhcdians, belongs to the ninth 
century. To the twelfth century pertain the maritime laws contained in 
the Assifies des bourgeois du royaume de J^rusalemme, the Rooles or Joge- 
nients d'Oleron, and the Jugemens de Damm, or Lois de West-Capelle. 
Damm in I'landers, the port of Brugei*, began to be a town of imporcanoe 
before 1180. Its customs were principally copied from those of the isle 
of Oleron.* The Consolato del mare, composed at Barcelona in the 
Catalonian dialect, the most exteuMve and important of the searcodes 
(comp. § 173), was collected in the fourteenth century, and to the same cen- 
tury must be ascribed the first laws of Wisby on the island of Gothland, 
and the customs of Amstei'dam ; but the sea-code of Wisby belongs to 
the next century, and according to Hiillmann (Stadtewesen des Mittel- 
alters i. 162), was borrowed in part from the laws of Oleron and of 
Amsterdam. The laws of the Iianseatic league are of various dates, 
ef^ecially of the fourteenth and fifteenth centuries, and the Qnidon de 
la iner was composed in the century next succeeding. The sea laws of 
Amnifi, of an earlier date, have been published by the Italian historian, 
Trcya, under the title, ^ Capitula et ordinationes maritime civitatis 
Amaltitaua;.' Vienna, 1844. 

2. Collectiofu of Treaties. 

Dumont. Corps universel diplomatique, etc. Amsterdam and the 
Hague, 1726-1731 ; 8 vols., folio, most of them in two parts. A supple- 
nieiit to this work in 5 vols., folio (Amst. and the Hague, 1739) contains 
a history of ancient treaties by Barbeyrac (vol. i.), a supplementary 
collection of treaties from 838 to 1738, — Dumont havinur ended with 
1731, by Rousset (vols, ii.-iii.), and a ^ diplomatic ceremonial of the courts 
of Europe ' (vols, iv.-v.), by the same author. Another supplement 
sometimes accompanying Dumont*s work is entitled ' Histoire des traits 
de paix et nutres n^gociations du xvii* si^cle, par Jean- Yves de St. Priest, 
Amst., 1735, 2 vols., fol. 

Wenck (F. A. Q.) Codex juris gentium recentissimi. Lieipzig, 3 
vols., 8vo., 1781-1795. Thi» embraces a period of thirty-seven years, 
1735-1772, and continues Dumont's work. 

De Martens (G. F.) Recueil des principaux trait^s de paix, d'alli- 
ance, etc., depuis 1761 jusqu'a nos jours. The RecueU forms 8 volumes 
and reaches down to 1808, with 4 volumes of supplements. (2d ed. 
Gotting. 1817-1835.) The nouveau Rectieil by the same editor^ continued 

* Wamkdnig, in his Flandrische Staats- nnd Rechts^eschichte, voL L Appecdiz, 
No. XL I., gives an old text of the laws of Damm, instead of the moaem and 
worthless one of Pardessus 
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by his nephew C. de Martens, by Saalfeld and Murhard, is in 16 vols., 
some of which are in several parts, so as to make 20 vols , and reaches 
from 1808 to 1839, The nouveau HecueU ffSnSral edited by Murhard, and 
from the 14th vol. by Samwer, consists thus far of 17 vols. The first 
part of vol. 17 reaches into 1801. The ruynveaux StippWnens by 
Murhard in 3 vols, supply what is deficient down to 1839. A re<riste*r 
in two parts, entitled Table g4nSrale du Recueil des trait($s de G. F. de 
Martens, accompanies this work, and covers the period down to 1839. 
(All the volumes have been published at Gottingen in various years.) 

Schraauss (J. J.) Corpus juris gentium academicum (1096-1731), 
Leipz. 1730, 2 vols., 8vo. 

Leibnitz. Codex juris gentium diplomaticus, and mantissa codicis 
juris gentium diplomatici. Containing not only treaties, but various 
other documents. 1693, 1700, Hanover. 

Ch. de Martens et J. de Cussy. Recueil manual et pratique des 
trait^s, conventions, etc. Of this selection, whicli is intended to embrace 
the treaties on which the relations of the world since 1760 are based, 7 
vols, had appeared in 1857. 

Most civilized nations have special collections of their own diplomatic 
transactions. We name a few : — 

Leonard. Recueil des trait^s, etc. faits par les rois de France, depuis 
pr6s de trois sidles. Paris, 1693, 6 vols., 4to. 

Rymer. Archiva regia reserata, sive foedera, etc. inter reg-^^s Angliae 
et alios quosvis ab ineunte sseculo xiimo. Lond. 1703-1735, 20 vols., 
fol. The latter volumes were prepared by Rob. Sanderson. 

Collection of all the treaties of peace between Great Britain and 
other powers from 1648 till 1771. Lond., 1772. A second ed., by Ch. 
Jenkinson, afterwards earl of Liverpool, in 3 vols., carries them down 
to 1784. 

Chalmers. A collection of maritime treaties of Great Britain and 
other powers. Lond., 1790. 2 vols., 8vo. 

Lunig (J. C.) Teutsches Reichs-Archiv. Leipz., 1710-1722. 24 
vols., fol. 

Colleccion de los Tratados de Paz, Alianza, etc., by P. Jos. Ant. de 
Abreu y Bertonado. Madrid, 1740-1752. 12 vols , fol. 

Cantillo. Tratados de Paz y de Comercio. Madrid, 1843. 

Liinig (J. C.) Codex Italise diplomaticus. Frankf. and Leipz. 
1725-1736. 4 vols., fol. 

Elliott (J.) American diplomatic Code, containing treaties of the 
United States between 1778-1834. Washington, 1834. 

The seventh volume of * Public Statutes at large of the United 
States of America,' edited by R. Peters, Boston, 1848, contains, in 
two parts, treaties with foreign states and Indian tribes. (Vols. 7 and 
8, new ed.) 

For other collections of the treaties of particular states, Ompteda 
and the Appendix to Kliiber's Volkerrecht may be consulted. See also 
p. 370. 

Kliiber (J. L.) Acten des Wiener Congresses in den Jahren 1814 
und 1815. Erlangen, 1815-1816. 6 vols., 8vo. 

GhiUany (F. G.) Diplomatisches Handbuch. Nordlingen, 1854, 
2 vols. Also in French, Paris and Brussels, 1856. A brief selection, 
omitting a number of the most important treaties. 
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3. Diplomatic History. 

Th*» Ahb^ de Mably. Droit public de TEiirope fond^ sur lea trait^s. 
PhH.**, 1717, 2 voU. Often reprinted, as in his works. Paris, 1821. 
15 vol^. 

Koch. Abr<?p^ de I'histoire des trait^s de paix, etc B&le, 1796-7. 
4 vol^.. Recast by Scholl. Paris, 1S17-18, in 16 vols. 

Flaswin. Ilistoire pr^ndmle et raisonrnV de la Diplomatie Fran^aise. 
Paris et Strasbourpr. Second ed. 1811. The same author published a 
history of the Con^eps of Vienna at Paris in 1829. 

Ilistoire des trait^ft de paix, etc, par le Comte de Garden. Four- 
teen volumes appeared before 1869, and r^ach down from the peace of 
W'estphHlia to the peace of Paris in 1814. This is a revival of the 
works of Koch and Schiill. See Mohl's critique on this work (u. s. 
p. 345.) 

Spaldinpr CL.) The diplomacy of the United State*. Being an account 
of the foreign relations oi the country. Boston, 1820. 

Mignet. X^jrociacion«* rt^latives a la succession d'Espmme sous Louis 
XIV. Paris, 1836-42. 4 vols., 4 to. 

Other works on the history of diplomacy are mentioned and charac- 
terised by Von Mohl (u. s.) Ilere also the published correspondence of 
statesmen and ambassadors, (tnd the works of the ablest historians are 
great helps. Ilere is the place to name collections of documents, which 
are often of great value in illustrating the progress of negotiations. Of 
this kind are the British and foreign state papers, of which 24 volumes 
had appeared in various years down to 18^5.3 ; the Parliamentary papers 
of various years ; the Portfolio, 6 vols., 1836-37; Diplomatic correspond- 
ence of the American revolution, by J. Sparks, Boston, 1829-30, 12 vols. ; 
Diplomatic correspondence of the United States from 1783 to 1789. 
Boston, 1838. 7 vols. 

C. Treatises on the Law of Nations or on Titles of it. 

(a) Amon'jr the for*»runner8 of Grotius may be named Oldendorp, 
professor at Marburg. Isagoge, seu elementaria introductio juris naturae, 
gentium et civilis. Cologne, 1639. 

Suarex, a learned Spaniard, professor at Alcala, Salamanca, etc (1648- 
1617.) De legibus et Deo legislatori. 

Francis a Victoria, professor at Salamanca. In his Relectiones theo- 
logicae, published at Lyons, 1657, the sixth part is entitled * de jure 
belli.' See Ilallam's introd. 2, 242, and Wheaton's hist. pp. 35-43. 

Balthazar Ayala, a Spaniard, judge advocate of the Spanish army in 
the Netherlands. De jure et oliieiis bellicis et disciplina bbri tree. Ant- 
werp, 1697. Comp. Hallam, 2, 244, and Wheaton, u. s., 43-49. The 
following passage cited by Hallam from this scarce work, speaks well 
for Ayala^ soundness of thinking. ' Bellum adversus infideles, ex eo 
solum quod infideles sunt, ne quiaem auctoritate imperatoris vel summi 
pontificis indici potest ; infidelitas enim non privat infideles dominie quod 
habent jure gentium ; nam non iidelibus tantum rerum dominia, sed omni 
rationabili creatursB data sunt.' 
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Albericu8 Gentilis (1661-1611), son of an Italian who left his 
country upon erabracinpr Protestantism. The son became professor of 
civil law at Oxford, in 1662, and published in the next year a treatise De 
leffationifnts — the first work, it is said, specially devoted to the rigfhts of 
ambassadors. In 1688 came out at Oxford his work Dejure belliy and still 
another is imputed to him by Ompteda, entitled Dejure maris. Of Gentilis, 
Grotius says, in his prolegomena, § 38, *cuju3 diligentia sicut alios ad- 
juvari posse scio et me adjutum profiteor/ 

Benedict Winckler (t 1648), professor of law at Leipzig, then syndic 
of LUbeck. Principiorum juris libri tres. Leipz. 1615. 

For the predecessors of Grotius in general, compare von Kaltenborn, 

* Die Vorlaufer des Hugo Grotius.' Halle, 1848. 

(6) Grotius and subsequent writers to Moser. 

Hugo Grotius, or de Groot (1583-1645). After filling important 
offices in Holland, Grotius was involved in the strife between Maurice of 
Orange, the stadtholder, and the grand pensionary of Holland, Olden- 
barneveld. When the latter was beheaded, Grotius was condemned to 
pei'petual imprisonment, with confiscation of his goods, in 1619, but by 
a successful stratagem of his wife escaped from his confinement in 1621. 
The next ten years he spent in learned leisure in France, and the rest of 
his life in the service of Sweden, for a large part of the time as ambas- 
sador at the French court. Grotius was equally eminent in classical 
scholarship. Biblical criticism, the defence of the truth of revelation, and 
the law of nations. He wrote also on history, law, and theology. 
During his exile in France was composed and published his work entitled, 

* De jure belli et pacis libri tres, in quibus jus naturse et gentium, item 
juris publici praecipua explicantnr.* The first edition was published at 
Paris, 1625. Of the numberless editions which have since appeared, are 
deserving of mention, 1. That published at Amsterdam in 1720, in 2 
vols., with the notes of Grotius, J. F. Gronovius, and of the editor, J. 
Barbeyrac, a professor at Groningen. 2. H. Grotii etc. cum commen- 
tariis Henr. liberi baronis de Cocceji, nunc ad calcem cuj usque capitis 
adjectis, insertis quoque observationibus Sam. lib. bar. de Uocceji, Lau- 
sanne, 1751, 6 vols., 4to. These commentaries had been published before 
by themselves. An abridged translation with notes was published in 
1854, at Cambridge, by Dr. Whewell. An excellent estimate of 
the work of Grotius may be found in Hartenstein*s *Darstellung der 
Rechtsphilcsophie des H. Grotius,* in the first vol. of the transac- 
tions of the philological and historical class of the royal Saxon Academy, 
Leipz. 1850. 

In some editions of the works of Grotius, as in Barbeyrac's, there 
is annexed a short treatise of his written in 1609^ and entitled mare 
liberum. In reply, the most learned Englishman of his time, John 
Selden, published his mare claumm (1635), in vindication of the claims 
of Great Britain to sovereignty over tne seas which surround the British 
islands. 

Zouch (1590-1660), professor of civil law at Oxford, and judge of 
the High Court of Admiralty. Juris et judicii fecialis, sive juris inter 
gentes et qusestionum de eodem explicatio. Oxford, 1660. Comp. 
Wheaton, Hist. pp. 100-103, and the table of contents in Ompteda, 
1, § 64. 
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Samuel ron Puffendorf, or Pufendorf CieSl or 32-1604), professor at 
Heidelberg of the law of nature and nations (1661), then at- Land in 
Sweden (1670) historiojrrapher of the King of Sweden, and one of his 
council (1686), privy councillor of the elector of Brandenburg (1688). 
His works which concern us are, 

1. Elementoruui jurisprudentiae univerj»ali8 libri duo. The Ha^e, 
IfVlO; a work of his youth. In this work, says Ompteda, he has the 
same course of thought which appeared in his later works. The natural 
jus gentium is included in the wider scieuce of jus naturae, and requires 
no special elaboration. Besides this there is no yoluntary or positiye 
law of nations, since those usages which nations extensiyely obserye in 
regard to war carry no binding force with them, and by their yiolation no 
duties, properly so called, are yiolated. The inyiolability of ambassadors, 
and their other priyileges, are derived, partly from the general law of 
nature, partly from the free act and policy of the nation accepting the 
ambassador, and can be refused at the pleasure of such nation without 
injury to the ambassador's sovereign. 

2. De jure natune et gentium libri octo, Lund. 1672, and often. 
This is his principal work. A French translation, with notes, by Bar- 
bevrac, appeared at Amsterdam in 1706, and an English translation in 
1717. 

3. De officiis hominis et civis. 1673. This is a mere extract fifom No. 
2. (Comp. Wheaton, 88-99.) Leibnitz said of Puffendorf that he was 

* vir parura juris consnltus et rainime pbilosophus.' To ) high a rank is 
given to him bv Sir James Mackintosh, in his discourse on the law of 
nature and nations. 

Samuel Rachel (1628-1691), professor first at Helmstadt, then at 
Kiel. De jure naturae et gentium dissertationes duo. Kiel, 1676. This 
work ii* remarkable as opposing the views of Puffendorf, and as giving rise 
to a controversy between two sects of German jurists towards the close 
of the seventeenth century. * The one sect,' says Dr. Wheaton (p. 103), 

* adherinir to Puffendorf, denied the existence of any other law of nations 
than the law of nature, applied to independent communities; whilst the 
latter adopted the doctrine of Rachel, founding the law of nations upon 
the law of nature, as modified by usage and express compact.' Rachel's 
definition of the law of nations is * jus plurium liberarum gentium, 
pacto sive placito expresse aut tacite initum, quo utilitatis gratia sibi 
invicem obligantur.' For an analysis of his work see Ompteda, 
§74. 

J. W. Textor, professor of law at Altorf, then at Heidelberg (1637- 
1701). Synopsis juris gentium. Bale, 1680. He embraced Rachel's 
views. 

Christian Thomasius (16o6-1728), taught at Leipzig, then in 1694 
became a professor in the new university of Halle. Fundamenta juris 
natursB et gentium. Halle, 1705 (1st ed.) A learned and influential 
defender of the views of Puffendorf. 

Adam F. Glafey (1682-1754), keeper of the Archives at Dresden. 
Vemunft und Volkerrecht. Frankfurt, 1723. 

Christian yon Wolf (1679-1754), one of the most noted philosophers 
of his day, professor at Halle in 1706, dismissed from his place by the 
King of Prussia on account of the theological odium excited against "him, 
then at Marburg, and from 1740 onward again at Halle, being restored to 
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favour. He wrote a system of the law of nature in nine large quartos, 
of which the last volume treats of the law of nations ; and also in 1749, 
when he was seventy years old, published his 'jus gentium methodo 
scientifica pertractatum, in quo jus gentium naturale, ab eo quod volun- 
tnrii, pactitii et consuetudinarii est, accurate distinguitur.' Halle, 1749. 
Of this, his ' institutiones juris naturse et gentium,' Halle, 1750, trans- 
lated also into German and French, is an abridgment. * It is not easy,' 
says Wheaton, ' to infer from the title of the former work precisely what 
the author understood to be comprehended under the term voluntary law 
of nations, as distinguished from the conventional and customary law of 
nations. Grotius had used the term jus gentium voluntarium in a com- 
prehensive sense, as including all those foundations of international law 
which could not properly be referred to the law of nature, but depended 
upon the voluntary consent of all or many nations.' In his prolegomena. 
Wolf says that ' the voluntary law of nations derives its force from the 
presumed consent of nations, the conventional from their express consent; 
and the consuetudinary from their tadt consent.' This presumed consent 
he derives from the fiction of a natural commonwealth to which all 
nations belong, governed by laws which are modifications of natural law, 
fitted for such a society of nations, and are obligatory on each member as 
the laws of a state are on its individual members. He barely assumes 
the existence of such a commonwealth of nations, and does not show how 
or when the nations of the world became thus united. Wolf, adds 
Wheaton, supposes himself to differ from Grotius as to a voluntary law 
of nations, in two particulars. The first is, that Grotius regards it as a 
positive law, obligatory on account of the general consent of the nations 
or of certain nations ; while Wolf considers it to be a law imposed by 
nature, to which no nation may refuse its assent. The second, that 
Grotius confounds the voluntary with the customary law of nations, 
whereas the former is of universal obligation, while the latter prevails 
between particular nations, having been established by tacit consent. 
(Comp. Wheaton, 176-183.) Wolf's works have become obsolete 
with his philosophy, but his materials have been worked over by a 
disciple. 

Emmerich de Vattel (1714-1767), a Swiss, who for many years was 
in the service of the Saxon court, and published at Leyden, in 1758, le 
Droit des gens, ou piincipes de la loi naturelle appliques a la conduite 
des nations et des souverains. This work, on accoimt of its clearness 
and smoothness, has long been a favourite with statesmen, and has been 
translated into the principal languages of Europe. The best edition of 
it is that published at Paris in 1838, with notes by Pinheiro-Ferreira. 

De Real. La science du gouvemement. Paris, 1754 and 1764. In 
eight volumes, the fifth of which contains the law of nations. 

J. G. Heineccius (1681-1741) professor at Halle, &c. Elementa juris 
naturse et gentium. Halle, 1738, translated into English, 1742, by G. 
Tumbull. He understands by jus gentium, says Ompteda, the rights 
which find their application to societies of eveiy sort, and treats only in a 
cursory way of the rights of nations. Another work of his was a Dis- 
sertation de navibus ob mercium illicitarum vecturam commissis. Halle, 
1721 and 1740 j also transl. into German and Dutch. 

J. J. Burlamaqui, professor of law in Geneva, and member of the 
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council there (1604-1748). Principes du droit natareL Geneya, 1747. 
Tranfil. also into Engrlifth. 

Thomas Rutherforth, professor at Cambridge, archdeacon of Essex. 
Institutes of Natural Law. London, 1754. 

Cornelius von Bynkershoek (10r.'V-174»3), member and president of 
the sunreme court of Holland. He has written no systematic work, but 
the following dissertations, contained in the second Tolume of his Opera 
Omnia (Levden, 1767) — De dominio maris (1702) — De foro legatorum 
(1721), and Qu£estiones juris publid (1737), place him among the highest 
authorities. 

Charles Jenkinson, after v^ard Lord Liverpool. Discourse on the Con- 
duct of the Government of Great Britain in respect to Neutral Nations, 
1757. Relates to the ' rule of 1756,' so called. Comp. § 185. 

Martin Hiibner. De la saisie des batimens neutres, etc. The 
Hague, 175D, 2 vols. For a critique on this work, comp. Wheaton, 
Hist. 210-220. 

(c) Moser and writers since his day. From this time the positive and 
practical tendency has prevailed — in some writers to the neglect of the 
principles of general justice. 

1. Systematic Works, 

John Jacob Moser (1701-1/86), professor at Tiibingen, then at Frank- 
fort-ron-the-Oder, founder in 1749 of an academy for the political instruc- 
tion of young nobles, then in the service of the estates of Wiirtemberg, 
during which employment he was imprisoned by the Duke and kept in 
confinement five years. A most voluminous publicist, thoroughly prac- 
tical, with no great depth or philosophical power, the father of the 
positive method. For an estimate of tnis excellent man, see Von Mohl, 
Gesch. ii. 402. His principal works are Versuch des neuesten Euro- 
paischen Volkerrechts m Fnedens- und Kriegszeiten, etc. ; Frankfurt am 
Mayn, 1777-80, in twelve parts ; Beytrage zu dem neuesten Europaischen 
Volkerrechts in Friedenszeiten, and the same in Kriegszeiten j Tubin- 
gen, 1778-1781. These two works are unfinished. 
•^ Giinther (C. G.) Grundriss eines Europ. Volkerrechts, nach Ver- 
nunft, Vertragen, Herkommen, etc. Ratisb., 1779, 8vo. 

Geo. Fred, de Martens (1756-1821). Professor at Gottingen, from 
1808 in the service of the King of Westphalia, and then in that of 
Hanover. Of his numerous works two have already been mentioned. 
Another is entitled Precis du droit des gens modeme de TEurope, fond^ 
Bur les trait^s et Tusajje, Gottingue, 1789, transl. into German by the 
author, 1796, and into EngHsh by W. Cobbett, Philadelphia, 1795. The 
fourth edition in French appeared at Paris, 1831, in 2 vols., with 
notes by Pinheiro-Ferreira, who opposes the extreme positivism of De 
Martens and others. A fifth edition in French, with notes by Pinheiro- 
Ferreira and Verg^, appeared in 1855, and has been used for the present 
work. 

Gerard de Rayneval (1736-1812). Institution du droit de la nature 
et des gens, etc. Paris, 1803, in 1 vol., 1851 in 2 vols. 

Fried. Saalfeld. Handbuch des positiven Volkerrechts. Tiibingen,. 
1833. 
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J. L. Kliiber (1762-1835), professor at Erlaiigen, then at Heidelberg. 
Droit des gens moderne de I'Europe, Stuttgart, 1819, and in German as 
Europaisches Volkerrecht, nearly at the same time. The French work 
was reprinted in 1831, and the German, with notes by Morstadt, at 
Schaffhausen in 1851. Comp. what Manning says of this work, p. 41 
of his Commentaries. He also, besides publishing the acts of the Con- 
gress of Vienna, wrote a work entitled Offentliches Recht des deutschen 
Bundes und der Bundesstaaten, of which editions appeared in 1817, 
1822,1833. 

Jul. Schmelzing. Systematischer Grundriss des praktischen Europ. 
Volkerrechts. Rudolstadt, 1818-19, 3 vols. 

Theod. Schmalz (1760-1831). Europ. VolkeiTecht, Berlin, 1817. 

C. S. Zachariae (1769-1843). Vierzig Biicher vom Staate. Kevised 
ed. Heidelberg, 1841, in 7 vols. Vol. 5 contains his Volkerrecht. 

Jeremy Bentham (1749-1832). In vol. 8 of his works, published in 
1839, occur several fragments on international law, serving as an outline 
of the science, in which he advocates bringing it into the form of a code 
and a common congress for the adjustment of differences between states. 
See Wheaton's critique (Hist. pp. 328-344), and comp. § 206. 

James Kent (1763-1847), Judge of the Supreme Court and Chancellor 
of the State of New York, then professor of law in Columbia College, 
city of New York. His nine lectures on the law of nations form the 
first part of his Commentaries on American law, which appeared first in 
1826 and following years, and in repeated editions since. 

Henry Wheaton (1785-1848), reporter of decisions of the Supreme 
Court of the United States, from 1827 for many years representing the 
United States at the courts of Copenhagen and Berlin. BQs elements of 
international law appeared first in 1836, at London and New York, in an 
enlarged third edition in 1846, and in a sixth in 1855. This is one of 
the standard works in our language. Dr. Wheaton's definition of inter- 
national law makes it to consist oi * those rules of conduct which reason 
deduces, as consonant to justice, from the nature of the society existing 
among independent nations ; with such definitions and modifications as 
may be established by general consent.* This definition removes the 
science from the nakedly positive ground, and gives' full scope to com- 
parisons between the existing law and the standard of justice. 

William Oke Manning. Commentaries on the Law of Nations. London, 
1839. This work is full on certain topics connected with maritime war, 
especially on the rights of neutrals, but omits other topics of importance, 
as the rights of ambassadors. 

August W. Heffter, professor at Bonn, and then at Berlin. Das 
Europaische Volkerrecht der Gegenwart, Berlin, 1844, where also the 
third edition of 1855 appeared. This work has higher authority in 
Germany than any other on the science of which it treats. 

Eichard Wildman (Recorder of Nottingham). Institutes of Interna- 
tional Law. London, 1829, 2 vols. 

Pinheiro-Ferreira. Cours de droit public interne et externa. Paris, 
1830, 2 vols. The first part of vol. ii. treats of international law. A 
radical writer, who exaggerates the rights of the individual and the 
individual state. 

J. M. de Pando. Elementos del Derecho Litemacional. Madrid; 

1843, 4to. 

t2 
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Poison. Principles of the Law of Nations. To which is added 
Diplomacy, by Thomas 11. Home. 2nd ed. London, 1854. 

Robert Phillimore, at one time M.P.9 Queen's adyocate in the ad- 
miralty court, judge of the cinque ports. Commentaries upon Inter- 
national Law, 3 yols., 1854-1857; reprinted in Philadelphia: a fourth 
yolume on IMyate International Law or Comity appeared in London in 
1801. This work, which I had not the use of, while preparing the first 
edition of my Introduction^ is the most extensiye, thorough and learned 
work on the science in our languap:e, if not in any language. Comp. the 
fayourable critique of Mohl, i. 398. It has been his object — ^the author 
says near the close of his work — * to strengthen or add to the preyiously 
existing proof that States as well as Indiyiduols of which they are the 
aggregate, haye in their coUectiye capacity a sphere of duty assigned to 
them by God. He has endeayoured to forward the great argument that 
there are International rights and therefore International Laws, conyinced 
that eyery work, howeyer humble, which tends to procure the recogni- 
tion of these laws — to show by reason, by history, by authority, that the 
interest and duty of states are eyentually one — that the substitution of 
might for right brings misery, not only on the oppressed but on the 
oppressor — deseryes an indulgent reception from the world to which it is 
addressed.' 

H. W. Halleck, late major-general in the sendee of the United States. 
International Law ; or, Hules regulating the Intercourse of States in 
Peace or War. San Francisco, 1861. 

Trayers Twiss (Regius professor of ciyil law at Oxford). The Law 
of Nations, considered as Independent Political Commimities. Oxford 
and London, 1861. — Rights and Duties of Nations in time of War. 
Lond. 1863. 

2. Essays and Tracts on separate titles of the Law of Nations, 

(a,) On ambassadors and consuls. 

Of Albericus Gentilis and of Bynkershoek's treatise De foro legatorum 
we haye already spoken. 

Of works before the modem era we name here — 

Abraham Wicquefort (1598-1682), L'Ambassadeur et ses fonctions. 
Cologne, 1679, the Hague, 1680-81. The fourth edition appeared at 
Amsterdam in 1730, in two yolumes, with Barbeyrac's notes, who added 
other pieces of Wicquefort's and a translation of Bynkershoek's aboye- 
named work. For Wicquefort himself comp. Ompteda, p. 541, Whea- 
ton's Hist 234-246 and § 92 a. supra. 

Moser (J. J.) Beitrage zu dem neuesten Europaischen Gesandtschafts- 
recht. Frankfurt, 1781. 

David B. Warden (consul of the United States at Paris). On the 
Origin, Nature, Progress and Influence of the Consular Establishments. 
Pons, 1814, and in French, 1815. 

A. Mirus. Das Europ. Gesandtschaftsrecht. Leipz. 1847, 2 yols. 

Ch. de Martens. Gmde diplomatique. Paris, 4th ed. 1852, Comp. 
§ 94 supra, note. 

F. de Cussy. Dictionnaire, ou manuel-lexique du diplomate et da 
consul. Leipz. 1846. Also by the same author, R^glemens consulaires 
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des principaux ^tats maritimes de TEurope et de FAm^rique. Leipz. 
and Paris, 1851. 

Garden^ le Comte de. Traits complet de Diplomatie, ou th^orie 
g^n^rale des relations ext^rieures des puissances de TEurope. 3 vols., 
Paris, 1833. 

Alex, de Miltitz, chamberlain of the king of Prussia, formerly 
ambass. at GonstantijQople. Manuel des ConsiQs. London and Berlin, 
1837-1843, 2 vols., the second in two large parts. One of the most 
learned and exhaustive works ever written on any branch of the law of 
nations. 

(ft.) On private international law, 

Joseph Story, Judge in the Supreme Court of the United States, pro- 
fessor in the law department of Harvard Univ. Commentaries on the 
Conflict of Laws, Foreign and Domestic. Boston, 1834, and a number of 
editions since. Comp. § 60. 

Foelix. Traits du droit international priv^. Paris, 1843. A collec- 
tion of articles originally published in the author's Revue de Legislation. 
Third ed., with notes by Dumangeat. Par. 1866, 2 vols. 

W. Burge. Commentaries on Colonial and Foreign Laws, generally 
and in their conflict with one. another and with the Law of England. 
London, 1838, 4 vols. 

F. C. de Savigny. The eighth vol. of his System desheutigen Eomi- 
schen Rechts. Berfin, 1849. 

W. Schaeffiier. Entwickelung des intemationalen Privatrechts. 
Frankfurt, 1841. 

M. H. Masse. The second vol. of his droit commercial is devoted to 
this subject. 

The older writers may be found enumerated in Savigny, vol. 8, p. 9, 
and at the end of the work of Foelix. The more recent, down to 1855, 
are classified and subjected to a criticism by Mohl, I, 441-454. 

(c.) Property of States, sovereignty over seas and rivers. 

Eug. Ortolan. Des moyens d'acqu^rir le domaine international, etc. 
Par. 1851. Comp. Mohl, I. 419. 

B. D. H. Tellgen. Disputatio de jure in mare imprimis proximuuL 
Groningen, 1847. 

Cremer van dem Bergh. PUstoria novarum legum de fluminum 
communium navigatione. Leyden, 1835. 

Van Hoom. Dissertatio de navigatione et mercatura in Mari Nigro. 
Amsterdam, 1834. 

(d,) Maritime law, rights of neutrals, capture, etc. 

R. J. Valin. Nouveau commentaire sur I'ordonnance de la marine 
du mois d'Avril, 1681, etc. Rochelle, 1762, 2 vols., 4to. Third ed., 
Paris and Marseilles, 1780. Also Traits des prises, ou principes de la 
jurisprudence francoise concemant les prises qui se font sur la mer. 
Rochelle et Paris, 1782, 2 vols., 8vo. 

G. M. Lampredi. Del commercio del popoli neutral! in tempo di 
guerra. Florence, 1788, 2 vols. 

Domenico A. Azuni. Sistema universale dei principii del diritto ma- 
rittimo dell' Europa. Florence, 1796, 2 vols. A French translation by the 
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author appeared at PariSi 1805, in 2 toIs., Svo, under the title Droit 
maritime de TEurope, and another by J. M. Dig^on, at Paria, in the 
year VI. under the title Syst^me universel des principes du droit mari- 
time de TEurope. The work has had also a Spamsn and an English 
translation. 

Fred. J. Jacobson. Handbuch iiber das praktische Seerecht der Eng- 
lander und Franzosen, etc. Altona, 1804, 1805, 2 vols. Also Seerecht 
des Friedens und des Krieges, in Bezug auf die Kaufiahrteischififahrt. 
Altona, 1815. 

Lucchesi-Palli (Count Ferdinand). Principii di diritto pubblico, etc 
Naples, 1840. Also translated into French by A. de Gauani. Paris, 
1842. 

Theodore Ortolan. Hdgles intemationales et diplomatic de la mer. 
Paris, 1845, third ed. ibid. 1856.- 

Mass^, M. G. Le Droit commercial dans ses rapports avec les Droits 
des gens. 6 vols., Paris, 1844 and onward, ed. 2, 1865. The first toL 
treats of the rights of trade. Comp. Mohl. I. 423. 

J. Reddie. Researches, Historical and Critical, in Maritime Inter- 
national Law. Edinb. 1844, 2 vols. Law of Maritime Commerce. Lon- 
don, 1841. 

C. von Kaltenbom. Grundsatze des praktischen Europaischen 
Seerechts. Berlin, 1851, 2 vols. 

L. B. Hautefeuille. Des droits et des devoirs des nations neutres en 
temps de guerre maritime. Paris, 1848. The second edition in 3 vols., 
revised and modified according to the treaty of Paris of 1856^ appeared 
in 1858. An important work. 

W. Hazlitt and R. Roche. A Manual of Maritime Warfare embody- 
ing the Decisions of Lord Stowell. London, 1854. 

H, Byerly Thomson. The Laws of War affecting Conmierce and Ship- 
ping. Lond. 1854. 

Lock, W. A. A Practical Legal Guide for Sailors and Merchants 
during War. Same place and ^ear. 

Hosack. The Rights of British and Neutral Commerce, as afibcted by 
recent Royal Declarations. Same place and year. For an estimate of 
these four English works, see Mohl, I. 424. 

C. F. Wurm. Von der Neutnditat des Deutschen Seehandels in 
Kriegszeiten. Hamburg, 1841. 

C. W. Ascher. Beitrage zu einigen Fragen iiber die Verhaltnisse 
der neutralen Schiffahrt. Hamburg, 1854. 

H. Marquardsen, professor at Erlangen in Bavaria. Der Trent-Fall, 
zur Lehre von der Kriegscontrebande, und dem Transportdienst der 
Neutralen. Erlangen, 1862. 

Of works on the subjects of capture and search, we mention — 

G. F. de Martens, Essai concemant les armateurs, les prises et surtout 
les reprises, etc. Gottingen, 1795. 

J. G. F. Schlegel. Sur la visite des vaisseaux neutres sous conyoi, 
etc. Originally written in Danish, and translated into French by De 
Juge. Copenhagen, 1800. 

Robt. Ward, the historian of the law of nations. A Treatise of the 
relative Rights and Duties of Belligerent and Neutral Powers in Maritime 
Affwrs, in which the Principles of Armed Neutralities, and the Principles 
of Hiibner and Schlegel are fully discussed. Lond.; 1801. Also an 
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Essay on Contraband, being a Continuation of the relative Bights and 
Duties, &c. Lond., 1801. 

War in Disguise of the Neutral Flags. Lond., 1806. Reviewed in 
No. 15 of the * Edinburgh Review.' 

Answer to War in Disguise, &c. New York, 1806. 

H. Wheaton. Inquiry into the Validity of the British Claim to a 
Right of Visitation and Search of American Vessels. Lond., 1842. 

J. de Neufville. De iis quae ad tollendum servorum Afrorum com- 
mercium inde a Cangressu Viennensi inter populos gesta sunt. Amsterd.^ 
1840. 

St. Pierre. Abr^g^ du projet de paix pero^tuelle. Rotterdam, 1729, 
For this and other similar works comp. § 206. 

E^mptz. Volkerrechtliche Erorterung des Rechtes der Machte in 
die Verfassung eines einzelnes Staats sich einzumischen. Berl., 1821. 

H. C. von Gagem. Kritik von Volkerrechts. Leipzig, 1840. 

H. von Rotteck. Das Recht der Einmischung in die inneren Angele- 
genheiten eines fremden Staates. Freiburg, 1845. 

Villefort. De la propri^t^ litt^raire et artistique au point de vue inter- 
national. Paris, 1851. For 0. Wachters Verlagsrecht, comp. § 80, 
note. 

G. F. de Martens. Erzahlungen merkwurdiger Falle des neueren 
Europaischen Volkerrechts. Gottingen, 1809-1800, 2 vols. 

Cn. de Martens. Causes c^l^bres du droit des gens (Leipz. 1827, 
2 vols.), and Nouvelles causes c^l^bres. Leipz., 1844, 2 vols. 

R. von. Mohl. Die Pflege der intemationalen Gemeinschaft, aU 
Aufgabe des Volkerrechts, and Die Volkerrechtliche Lehre von Asyl, 
monographies in his Staatsrecht, Volkerrecht und Politik, Vol. 1. 
Tiibingen, 1860. 



To the foregoing list add the following works (a) relating to treaties : 

De Martens et De Cussy. Recueil des trait^s, etc. (fix)m 1760 on- 
ward). Leipzig, 1845 onw., 7 vols, to 1857. 

Tetot. Repertoire des trait^s de paix. Deux parties. Partie chro- 
nologique. Pans, 1866. Partie alphab^tique, ibid., 1867. 

Collections of treaties of the principal Christian states : — 1. Austria, 
edited by L. Neumann, from 1763-1856, 6 vols. — 2. Belgium, De Garcia 
de la Vega, 6 vols. — 3. France, De Clercq, from 1713 to the present 
time, 9 vols., 1864-1872. Published under the auspices of the Minister 
for Foreign Affairs. — 4. Great Britain, Hertslet. Complete collection of 
treaties, &c. London, 11 vols, and more. — 5. Greece, Soutzo, 1858, 
Athens. — 6. The Netherlands, E. G. Lagemans, 4 vols., 8vo, 1858-1859. 
— 1, Poland, Angelberg, Rec. des trait^s concemant la P. Paris, 1862-8. 
—8. Portugal, De Castro, from 1640. Lisbon, 1856-1858, 8 vols., 8vo.— 
9. Russia. Documents, &c., from 1814 onw. St Petersburg, 1824- 
1825, 2 parts. — 10. Savoy, House of, from Peace of Cateau Cambresis in 
1559. Turin, 1836-1861, 8 vols., 4to.— 11. Spain, Tratados de paz, etc. 
(1700-1843). Madrid, 1843.— 12. United States, treaties, etc., since 
1776. Washington, 1871, with an appendix, 1873.— 13. Span, and Port. 
States of America, Ch. Calvo, Rec. des trait^s de tons les ^tats de 
I'Am^rique Latine, from 1493 onw. In three parts : the first in 11 Tola. 
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8vo, to 1807 ; the second in 6 vols., 1808-1819, the third to the present 
time. Paris. 

(6.) Writers on international law, or on some title of it : 

A. Bello, of Chili. Principio de derecho de gentes, 1832^ last ed* 
Paris, 1800. 

Hiquelme. Elementos de derecho politico intemadonal, etc. Mad- 
rid, 1849. 

De Pistoye et Duverdy. Traits des prises maritimes. Paris, 1859, 

2 vols. 

Bulmerincq. Die Systematik des Volkerrechts, Theil 1. Dorpat, 
1858. 

Negrin. Etudios sobre el derecho maritimo. Madrid, 1862. 

E. Uauchy. Le droit maritime international, etc. Paris, 1862, 2 vols. 
Crowned by the acad. of moral and political sciences. Also, Respect de 
la preprints priv^e dans la guerre maritime. Paris, 1866. 

W. B. Lawrence. French transl. of Wheaton's Elements and His- 
tory. Paris, 1864 onw., 4 vols., with three vols, of Commentary, voL 

3 (1873), relating to private international law. Also, Visitatioii and 
Search. 1858. 

L. Gessner. Le droit des neutres sur mer. Berlin, 1865. 

Wheaton*s elements, 8th edition, edited, with notes, by R. H. Dana. 
Boston, 1866. 

G. Lushington. Manual of Naval Prize Law. London, 1866. 

R Yidari. Del rispetto della proprieta privata fra i stati in guernu 
Pavia, 1867. 

P. Fiore. Nouveau droit international, etc., translated from the 
Italian, by P. Pradier-Foder^. Paris, 1868, 2 vols. M. Pradier-Foder^ 
has also translated and annotated Grotius, and annotated Yattel. 

J. C. BluntschlL Das modeme Volkerrecht. Nordlingen, 1868. 

L. K. Aegidi u. Klauhold. Frei Schiff unter Feindes-Flagge. Bre- 
men, 1869. 

C. Calvo. Le droit international th^orique et pratique. Ed. 2, Paris, 
1870-1872, 2 vols. 

F. von Holzendorf. Das Europaische Volkerrecht, in his Encyd. 
der Rechtswissenschaft. Leipzig, 1870. 

M. Bernard. Historical Account of the Neutrality of Great Britain 
during the American War. London, 1870. 

J. Westlake. A Treatise on Private International Law. London, 
1839. 

L. Bar. Das Internationale Privat und Shcafrecht. Hannover, 1862. 
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APPUNDIX IL 

LIST OP THE MOST IMPORTAH^T TKEATIES SUfCB THE REFOKMATIOir, WITH 

A BRIEF STATEMENT OF THE IB PBOVISIONS. 

[In this list the dates of the treaties are intended to represent the day of 
their signature, and always in new style. For the modern ones we cite the 
collection of Martens and his continuators thus : Martens rec, or r. for the 
recneil, Martens nouv. rec, or n. r. for the nouveau recueil, and Murhard, or 
Murhard-Samwer, as Martens nouv. rec. gen. or n. r. g. for the nouveau recueit 
genhal.'] ' 



Treaties of the Age op Religious Antagonism. 

1526, Jan. 14. (Dumont, iv. 1, 399.) Treaty of Madrid, by which 
Francis I. of France, then a prisoner, covenanted to give up his claims to 
Milan, Genoa, and Naples, Flanders and Artois, and to transfer to the 
Emperor Charles V. the duchy of Burgundy — ^with its dependencies the 
county of Charolais and the seigniories of Noyers and of Chateau 
Chinon — together with the viscounty of Auxonne and the ' ressort ' or 
iurisdiction of Saint-Laurent, as being dependencies of Franche-Comt^. 
These and other onerous and humiliating conditions upon which he 
obtained his liberty he neither fulfilled nor intended to fulfil. Indeed 
a ^ protestation ' (Dumont, u. s. 412) of the day before declares that 
the treaty is null, being made by constraint. (Comp. § 100.) Having 
by such fraud obtained his liberty, he refused, wnen the estates of 
Burgundy would not separate themselves from France, to return to 
prison, as he had stipulated. Then followed the Holy League (at Cog- 
nac, May 22, 1526, between Pope Clement VH., Francis I., Venice, 
Florence and the Duke of Milan against Charles Y.) and a new Italian 
war, and in 

1529, Aug. 6. (Dumont, '^. 2; 7.) The treaty of Cambray, or pair 
des dames, so called from Maigaret of Austria, the Emperor's sister, and 
Louisa of Savoy, mother of Francis I., who negotiated it. By this 
treaty, which was in form a renewal of the treaty of Madrid with cer- 
tain important exceptions, Francis was secured in the possession of 
Burgundy and its dependencies, renounced Flanders, Artois, &c., ^ve up- 
his claims in Italy, abandoned his allies, and, in fact, annihilated French 
influence in that peninsula. His two sons, hostages at Madrid, were 
freed on an engagement to pay two million crowns of gold or ducats. 
The adherents and heirs of the Constable de Bourbon were to be restored 
to their estates and civil standing. This treaty, which was humiliating 
enough in itself, was made more so by the solemn formalities of its 
ratification, as if to show that the word of Francis could not be trusted. 
(Comp. § 106.) 

On the 29th of June, just before this, at Barcelona, a peace was con-- 
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eluded between the Pope and the Emperor, in which the former agreed 
to give the latter the Imperial crown, and the investiture of Naples as 
a fief without payment of vassals* dues except that of a palfrey, with 
the right of nomination to 24 episcopal sees m that kingdom. Charles 
in turn agreed to restore the Pope's relatives, the banished Medici, and 
to stop the growth of heresy in Germany. (Dumont, iv. 2, 1-7.) A 
secret article, it is said, stipulated that tlie Pope should not give his 
consent to the divorce of the King of England from the Emperor's 
aunt. 

16/^0, Dec. 31. llecess or convention made at Schmalkalden, preli- 
minary to tlie league ooncluded at the same place Feb. G, 1531, between a 
part of the I'rotestant princes and towns for mutual protection in case 
of attack on account of their religion. (Dumont, iv. 2, pp. 75, 78.) It 
was renewed for ten years, and enlarged in 1536, Sept. 29. (Dumont, 
u. s. 141.) For the Catholic counter-league of June 10, 1538, comp. 
Dumont, u. s. 104. 

1544, Sept. 18. The peace of Crespy was chiefly a ratification of 
previous treaties, as that of Cambray, and that of Nice (June 18, 1538), 
which latter was a ten years' truce. 

1547, May 10. The Protestants of the Schmalkalden League, having 
taken up arms against the Emperor Charles V. without success, and John 
Frederick, Elector of Saxony, being made prisoner at the hattle of Miihl- 
berg, he submits in the capitulation of Wittenberg of this date to the 
loss of his Electoral office and Principality, and to imprisonment during 
the Emperor's pleasure. The Electorate is transferred uom the Ernestine 
to the Albertine line of Saxony, which is still the leading house ; and to 
the captive Elector's children were granted a number of towns and dis- 
tricts, as Eisenach, Weimar, Jena, Gotha, Saalfeld, and Coburg — ^the 
latter to be used first for the benefit of his brother. (Dumont, u. s. 332.) 
Out of these grew the Saxon duchies. 

1552, Aug. 2. Treaty of Passau, by which the Landgrave of Hesse 
was set free, other Protestant princes were restored to their honors and 
estates, and religious freedom was promised to the adherents of the 
Augsburg Confession, &c. (Dumont, iv. 3, 42.) This was preliminary 
to the religious peace, concluded between the estates of Germany in 
the year 

1555, Sept. 25, at Augsburg. By this the Lutheran religion acquired 
a legal status by the side of the Catholic, but the Reformed religion 
gained no privileges. The peace embraced knights holding immediately 
of the empire, and both imperial and free towns, as well as higher mem- 
bers of the confederation. Subjects professing another religion from 
that of their lord might have the liberty of emigrating without loss ot 
goods. The Church property abeady in the hands of Protestant estates, 
and not immediately related to the empire, was confirmed to them. All 
ecclesiastics who should renounce the Catholic religion for that of the 
Augsburg Confession, * whether archbishop, bishop, prelate or any other 
of the spiritual order,' should lose the church goods and rights which 
they had before enjoyed. This goes by the name of the reservatum 
ecctesiasticum, and proved to be a source of countless troubles. (Dumonty 
u. s. iv. 3, 88.) 

1579, Jan. 23. The union of Utrecht, out of which grew the Dutch 
republic. (Dumont, v. 1; 322.) 
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1631, April 6. Treaty of CLerasco (Querasque), between the Em- 
peror Ferdinand II. and Louis XIII. of France (Dumont, vi. 1, 9), 
carrying out the treaty of Katisbon (Regensburg), of Oct. 13, 1030, by 
virtue of which the Emperor was to acknowledge Charles Duke of 
Nevers as Duke of Mantua and Montferrat. (Dumont, v. 2, 616.) But 
Trino (Train) and certain other places in Montferrat were to go to the 
Duke of Savoy. The French also renounced their conquests in Italy. In a 
secret treaty however between France and Savoy, the best parts of Mont- 
ferrat, the town of Alba and its environs, were to be handed over to the 
Duke of Savoy, who in turn was to give back Pignerol, and a road from 
France leading to it, to the French king, thus opening the way into Italy. 
By this secret treaty the Pope was deceived, and the interests of the 
French pretendant to Mantua were sacrificed. (Com. Schlosser's Welt- 
gesch. xiv. 398.) 

1G48, Oct. 24. Peace of Westphalia, consisting of the two 
treaties of Miinster where the French, and of Osnabriick where the 
Swedes negotiated with the Emperor — the smaller German powers being 
also represented. This peace put an end to the thirty years' war, and 
adjusted the relations of a large part of Europe. In the same year, 
on the 30th of January, Spain and Holland made a treaty of peace at 
Miinster. 

Some of the more important diplomatic transactions, before this war 
or during its course, and relating to the quan'els in the German empire, 
were the Protestant Unimiy May 1008 ; the Catholic Liyay 1610 (Dumont, 
V. 2, 118); the treaty of Ulm, July 3, 1620, by which the Protestant 
princes virtually abandoned the Elector Palatine, as far as Bohemia was 
concerned (Dumont, u. s. 369) ; t?ie peace of Luheck, Mav 22, 1629, in 
which the King of Denmark withdrew from the war in Germany (Du- 
mont, u. s. 584) ; the edict of restitution^ March 6, 1629 (Dumont, u. s. 
564) ; and the peace of Prague, May 30, 1635 (Dumont, vi. 1, 88;, be- 
tween the Emperor and the Elector of Saxony, to which last nearly all 
the German estates ere long acceded, thus abandoning the war and the 
cause of the Swedes. The edict of restitution was an interpretation, 
given by the Emperor's arbitrary act, to the treaties of Passiiu and of 
Augsburg, to the eflect that all ecclesiastical property, seized by the 
Protestant estates since the year 1552, should be restored ; that Catholic 
princes had the right of requiring their Protestant subjects to conform to 
their religion or of sending them out of their territories ; and that the 
peace did not include any Protestants, except those who adhered to the 
Confession of Augsburg non variata, thus excluding the Reformed or 
Calvinists. The peace of Prague, on the other hand, virtually gave into 
the hands of the Protestant estates all immediate property which they 
had appropriated 6c/brc, and all mediate or immediate which they had ap- 
propriated since the religious peace, by conceding to them the control and 
use of it for forty years, &c. 

The principal provisions of the peace of Westphalia (Dumont, vi. 1, 
450, 469 in French — for the original Latin see Ghillany, Manual diplom. 
i. 1-100) were in brief these : 

1. Sweden, as a satisfaction for restoring places occupied in the war, 
received hither Pomerania, the isle of Riigen, parts of further Pome- 
rania, viz. ; Stettin, Garz, Damm, Qolnow and the isle of Wollin, the 
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course of the Oder between these places, the ' frische Uaff ' and its mouths, 
&c., with the expectancy of the rest of further Pomerania, should the 
males of the house of Brandenburg become extinct ; further, the arch- 
bishopric of Bremen (the city retaining its rights and immediate relation 
to the empire), the bishopric of AVerden, the town and port of TVismar 
with various appurtenances. These were to continue ^rts of the Empire, 
of which the King of Sweden, as Duke of Bremen, Werden and Pome- 
rania, Prince of Itiigen, and Lord of Wismar, was to become a member 
with three votes in the Diet ; with the privilege of supreme jurisdiction 
on condition of erecting a court of highest instance within the territory — 
which was established at "VVismar — vdth the power of choosing between 
the Aulic Council and the Imperial Chamber, in case suits should be 
brought against Sweden touching these German territories ; and with the 
right of founding a University, for which Greifswald was afterward 
selected (peace of Osnabriick, Ait X.). — To the Swedish troops five 
million rix-dollars were to be paid by the Empire (Art. XVI); and a 
secret article bound the Emperor to pay to Sw^en 6(X),000 rix-dollars, 
and determined the mode of payment. 

2. To France were ceded the bishoprics of Metz, Toul and Verdun, 
the town of Pignerol (see treaty of Cherasco), Breisach, the landgravate 
of Upper and Lower Alsace, the Sundeau, the prefecture or ^landvogtei' 
of ten imperial towns in Alsace, and the right to occupy the fortress of 
Philippsburg. Tlie ceded places in Alsace, the Sundgau and the prefec- 
ture were lojyeriain to the Croicn of France for every tmd to be incorporated 
with its dominions (peace of MUnster, §§ 70-76). Yet a later article of 
this peace (§ 87) binds the King of France to leave the bishops of Basel 
and of Strasburg, with all estates in either Alsace holding immediately of 
the Empire, the ten imperial towns before mentioned, &c., *in that 
liberty and possession of immediacy toward the Empire which they had 
before enjoyed.' For the questions which grew out of these articles, see 
De Garden, i. 213-228. 

3. A general amnesty running back to the beginning of the war, and 
a restitution of the state of things in 1G24 among the estates of the 
Empire were agreed upon. But in express terms a number of the German 
States had territory confirmed to them, or granted by way of compensa- 
tion. Thus to the Elector of Brandenburg, for his territory ceded to 
Sweden, were assigned the bishoprics of Minden, Halberstadt and Camin, 
and archbishopric of Magdeburg, or rather the greater part of its ter- 
ritory, after the rights of its present administrator, the Duke of Saxon]^, 
should cease. It came into the hands of the Prussian House not unul 
1080. Whatever power of collation within the bishopric of Camin the 
Dukes of hither Pomerania formerly had was to go to Sweden, but the 
patronage held by the former dukes of further Pomerania, the episcopal 
territory, and the part of further Pomerania not secured to Sweden, were 
to go to brandenburg. Again, to Mecklenburg, in lieu of Wismar, were 
given the episcopal territories of Schwerin and Ratzeburg with two com- 
manderies, or benefices of the Knights of St. John, within the Duchy, 
Mirau and Nemerau, the latter bemg put into the hands of the line of 
Gustrow, the rest into those of Schwerin. Further, to Brunswick- 
Jjilneburg, as a compensation for rights renounced to Sweden, Branden- 
burg and Mecklenburg was given, together vTith the monastic founda- 
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tions of Walkenried and GroniDgen, &c., the perpetual alternate succes- 
sion in the bishopric of Osnabriick. After the decease of the present 
bishop, a Protestant one was to be elected from the houses of Brunswick, 
during whose office the archbishop of Cologne was to exercise episcopal 
rights, as metropolitan, but over Catholics only. The house of 
Hesse-Cassel received the abbey of Hersfeld or Hirschfeld as a 
secular principality, with the sovereignty over Schaumburg and other 
territory formerly claimed by the Bishop of Minden, an indemnity 
in money of 600,000 thalers, and an acknowledgment of its claims to 
a share in the inheritance of Marburg (treaty of Osnab., Art. 
XI.-XV). 

4. The exiled and despoiled house of the Electors Palatine recovered 
the lower Palatinate, with the right of reversion to the upper; and an 
eighth electorate was erected in its favour, the old dignity of Elector Pala- 
tine and the upper Palatinate remaining with Bavaria until the expira- 
tion of its ducal line. So also the outlawed or expelled princes of 
Wiirtemberg, Baden, Nassau, &c., were restored to their pristine state. 
(Art. IV.) 

6. Switzerland, long independent and disconnected from the Empire 
in fact, was acknowledged to be such in right. 

6. The Emperor was to be governed by the votes of the Diet — which 
was thus conceded to be more than an advisory body — in all matters 
pertaining to war, peace, legislation, &c. The members of the Diet ob- 
tained the right not only of contracting alliances among themselves but 
with foreign minces also, provided no prejudice came thereby to the Em- 
peror and the Empire — an unmeaning clause, which could not prevent the 
effect of this vast concession to weaken the power of the Emperor and 
the unity of the Empire very greatly. The imperial court was to have 
members of both religions in nearly equal numbers j that is, two Catholic 
presidents and twenty-six assessors, two presidents of the Augsburg 
Confession, appointed by the Emperor, and twenty-four assessors. If 
the opinions of the court were divided according to the religious faith of 
the members, a case was to go up to the Diet. (Art. VIII., Art. V., 
§ 53.) 

7. Among the provisions affecting Religion, the most important are 
the following: — 1. The religious freedom, guaranteed in the treaty of 
Passau and in the religious peace of Augsburg, was confirmed to the 
Lutherans, and extended to the Reformed or Oalvinists. But no other 
form of religion besides these and the Catholic was to be tolerated in the 
Empire (Art. V., § 1, Art. VII.) 2. The reservatum ecclesiasticum of the 
earlier treaties was replaced by a rule making the year 1624 the normal 
year for the purpose oi deciding which confession should have the control 
ever ecclesiastical properties : that is, a benefice, held by a Catholic or 
Protestant in January 1624, should remain in perpetuity attached to the 
same religion (Art. V., § 2). But in the Palatinate, feaden, Wiirtem- 
berg, &c., by the act of amnesty (Art. IV., §§6, 24, 26) all things were 
to be restored to the condition which existed before the 'Bohemian 
movements,' i.e,j the year 1618 was the normal year for the Elector 
Palatine and his allies, the old religious constitution of whose territories 
would otherwise have been wholly altered. The Protestants long in- 
sisted on 1618 as the normal year, but as most of the counter reforms in 
the Emperor's hereditary dominions took place between this year and 
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1024, he would not yield, and the Swedes gave way. This Boppreased 
the Ilefonnation in Bohemia and a Inrpre part of Southern Cxezmanj. 
Moreover, as the amnesty (Art. IV. §§ 52, 63), conceded to subjects of 
Austria, included no restoration of their confiscated estates, their con- 
dition was a yery hard one. An exception however was made in fayonr 
of certain of the higher Silesian nobility, and of the town of Breslan : 
though subjects of Austria, these were allowed to retain such lights of 
Protestant worship as they enjoyed before the war. Other nobles of 
Silesia and of Lower Austria were their subjects, adherents of the Augs- 
burg Confession, had the right of private worship and could not be com- 
gelled to emijrrate. Three Lutheran churches were to be allowed in 
ilesia (Art. V., §§ 38, 30, 40). f*.. If a holder of an ecclesiastical benefice 
should change his religion, he wa.s to vacate his benefice without restor- 
ing the former fruits of it, or losing his honour or good name. 4. If any 
territorial sovereign should change his religion fas from the Lutheran to 
the Reformed), or acquire sovereignty over a land where another cuUus 
was established, he could there only enjoy his own domestic worship with- 
out having the power of altering the existing church, or filling the offices 
with persons of nis own faith. If a community should go over to the 
religion of the new sovereign, it might do so unhindered, but the old 
state of things in school and church must continue (Art. VIL, §§1, 2). 
5. The jus reformandi of the old treaties was renewed to all the im- 
mediate estates of the Empire, but the following limitations were imposed 
on its exercise : Subjects differing in religion from their sovereign, and 
holding ecclesiastical goods in any part of 1624, were secured in pos- 
session of the same. Those who had enjoyed the right of public or of 
house worship, in any part of 1624, were to retain the right, and were 
secured in all things incidental to it. Those subjects of sovereigns of a 
different religion, who had neither the public nor the domestic exercise of 
their religion at the time aforesaid, or who should change their religion 
after the peace, had liberty of conscience and the civil advantages of 
other citizens guaranteed to them. This toleration consisted in the free 
exercise of private devotions, the public exercise of their religion in the 
vicinity, if they were near places of worship, and in the right of sending 
their children to Fchools abroad, or of employing? instructors at home, of 
their own faith. They might however be compelled to emigrate, or might 
emigrate of their own accord. In this case they should be free to dis- 
pose of their own estates, and if required to leave their homes, a term of 
several years was to be granted to them for this purpose (Art. V., §§ 36, 
37, 89, 40). 

The peace of Westphalia, says Wheaton (Hist., part i., at the begin- 
ning), ' established the equality of the three religious communities of 
Catholics, Lutherans, and Oalvinists, in Germany, and sought to oppose 
a perpetual barrier to further religious innovations and secularisations of 
ecclesiastical property. At the same time, it rendered the states of the 
Empire almost independent of the Emperor, its federal head. It arrested 
the progress of Germany toward national unity under the Catholic banner, 
and prepared the way for the subsequent development of the power of 
Prussia, — ^the child of the Reformation, — which thus became the natural 
head of the Protestant party, and the political rival of the house of Aus- 
tria, which last slill maintained its ancient position as the temporal chief 
of the Catholic body. It introduced two foreign elements into the inter- 
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nal coDstitution of the Empire — ^France and Sweden, as guarantees of 
the peace, and Sweden as a member of the federal body, — thus giving to 
these two powers a perpetual right of interference in the internal affairs 
of Germany. It reserved to the individual states the liberty of forming 
alliances among themselves, as well as with foreign powers, for their 
preservation and security, provided these alliances were not directed 
against the Emperor and the Empire, nor contrary to the public peace 
and that of Westphalia. This liberty contributed to render the federa- 
tive system of Germany a new secunty for the general balance of Euro- 
pean power. The Germanic body thus placed in the centre of Europe, 
served, by its composition, in which so many political aud religious 
interests were combined, to maintain the independence and tranquillity 
of all the neighbouring states.* 

1648, Jan. 30. While the peace of Westphalia was still in agitation, 
Spain and Holland made a separate peace at Miinster. By this treaty 
(1.) the freedom and sovereignty of the United Provinces were recognised. 
(2.) Each party retained the places in its possession. Thus Holland 
gained Bois-le-Duc or Hertogenbusch, Bergen-op-Zoom with Breda in 
Brabant, Hulst, Axel, &c., in Flanders, certain joint rights in Limburg, 
&c. (3.) The Scheldt and certain* water-courses connected with it 
were closed, by which Antwerp declined. (4.) Places won by the 
Dutch from Portugal were renounced by Spain. Important commercial 
concessions were made to Holland in the East and West Indies. (Du- 
mont, vi. 1, 429, in French.^ 

1669, Nov. 7. Peace or the Pyrenees, which ended a twenty years* 
war between France and Spain connected with the long war in Germany. 
This peace was negotiated m an island of the Bidassoa, by the ministers 
of the two kingdoms in person, Louis de Haro and Cardinal Mazarin. 
By this peace the Prince of Cond«S was re-established in his estates and 
honours — receiving however the government of Burgundy instead of 
that of Guienne ; the Duke of Lorraine received his duchy again, giving 
up Moyenvic, the duchy of Bar and the county of Clermont, and allow- 
ing free transit for the troops of France ; the dukes of Modena and Savoy, 
allies of France, were restored to the state they had been in before the 
war ; and the Prince of Monaco was to be put in possession of his estates 
under the jurisdiction of the Spanish king, with the liberty of alienating 
them, &c. France received by this treaty Artois, except St. Omer and 
Aire, with places in Flanders, Hainault and Luxemburg; and on the 
borders of Spain the counties of Koussillon and Conflans, except the parts 
lying in the Pvrenees, and a portion of Cerdagne in those mountains 
looking toward France. It was stipulated that no aid should be given 
by France to Portugal, which Spain hoped to resubjugate. Finally the 
marriage of Louis XIV. and the Infanta of Spain, Maria Theresa, was 
agreed upon in this treaty, and in a special contract of the same date ; 
and it was stipulated that the Infanta, for herself and the issue she might 
have by the French king, in consideration of a dowry of 600,000 gold 
crowns, should renounce before marriage for herself, and conjointly with 
him after marriage, all right of succession to the crown of Spain. Du- 
mont, vi. 2, 264-292.) This treaty added to the advantages gained by 
France in the treaty of Miinster^ and her ascendency in Europe was now 
secured. 

1660; May 3 and June 6. Treaty of Oliva near Dantzig between the 
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King of Poland of the Louse of Wasa in the elder branch with his allies, 
and the King of Sweden ; and treaty of Copenhagen between the kings 
of Denmark and Sweden. By the tirst the Polish king renounced ror 
himself and his line all claim to Sweden, Finland, &c., recoyered 
supremacy over Courland and certain towns, Marienburg, Elbing, &c., 
and gave up to Sweden Esthonia and Livonia in great part. The duchy 
of Prussia was entirely severed from Poland's suzeramty in favour of 
the Elector of Brandenburg. The treaty of Copenhagen confirmed in 
part that of Iloetskild (or Rotschild, March 8, 15»58. Dumont, vi. 2, 
205). The provinces of Ilolland, Schonen, Bleckingen, the islet of 
Hween, I^lius and its precinct were secured to Sweden, which restored 
to Denmark the island of Bomholm and Drontheim in Norway, conquered 
in the war, and renounced its claims to the county of Delmenhorst and 
Ditmarscli in Germany. Arrangements were made also virith regard to 
the right of passage through the Sound and the Belt. Of the treaty of 
OHva, France was a guarantee ; of the treaty of Copenhagen, France, 
England, Holland. 



Treaties op the Age of Lofis XIV. 

10C7, July 31. Treaties of Breda between England and France, 
England and Holland, England and Denmark. England restored to 
France Acadia (Nova Scotia}* and recovered Antigua, Montserrat, and 
the English part of St. Christopher's in the West Indies. Between 
England and Holland the status quo of May 20, 1667, determined in 
regard to the acquisitions they might have made from one another in the 
war. By this rule England retained New Netherlands (New York), 
and Holland, Surinam. Another article of great importance for Holland 
modified the English navigation act of 1651, in such sort that merchan- 
dise cominpr down the Rhine could be imported into England in Dutch 
vessels. (Dumont, vii. 1, 40-56.) 

1668, Jan. 23. Triple alliance between England, Holland, and 
Sweden, in order to promote a peace between France and Spain. (Du- 
mont, u. s. 68-70.) In May of the same year peace was concluded 
between France and Spain, at Aix-la-Chapelle, by which places, taken 
by the French in the Spanish Netherlands, were retained — Charleroi, 
Binche, Ath, Douay, Toumay, Oudenarde, Lille, Armentieres, Courtray, 
Bruges, Fumes, the fort of Scarpe j — and Franche Comt^ was restored 
to Spain. 

1668, Feb. 23. Treaty of Lisbon between Spain and Porti^al, 
England acting as mediator and guarantee. The independence of Por- 
tugal is virtually acknowledged by Spain's making a treaty j and all 
territory, except Ceuta in Africa, is restored. (Dumont, vii. 1. 70.) 

1678-9. Peace of Nymwegen (Nimeguen), ending the Dutch war, 
the parties in which had been France, England, Sweden, some of the 
smaHer states of the Empire on the one hand, and Holland, the Elector 
of Brandenburg, Spain, the Emperor, Denmark, and some of the smaller 
German states on the other. The English king (Charles II.) was forced 
by the Parliament to make peace with the Dutch in 1674, and a close 
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alliance between the two powers was arranged at Westminster (March 
3, 1678). The treaties made at Nimejruen were those of Holland with 
France, Aug. 10, 1678 ; of Spain with France, Sept. 17 of the same year ; 
of the Emperor with France, and also with Sweden, Feb. 6, 1679 ; and 
of Holland with Sweden, Oct. 12, 1679. Denmark treated with France 
at Fontainebleau, Sept. 2, 1679, and with Sweden at Lund, Sept. 26, 
1679. The Elector of Brandenburg made a treaty with France and 
Sweden at St. Germain-en-Laye, June 29, 1679 — not to mention other 
less important transactions. (Dumont, vii. 1, 351, &c.) In this general 
pacification, (1.) Holland had restored to her all the places taken by the 
French in the war ; and by a separate article restitution was to be made 
to the Prince of Orange, of Orange and other estates in the dominions of 
the French king. (2.) Spain got back' in the Netherlands, Charleroi, 
Binche, Oudenarde, Ath, CJourtray (see treaty of Aix-la-Chapelle, 1668) 
the land beyond the Meuse, Ghent, the fort of Rodenhus, the district of 
Waes ; also the town and duchy of Limburg, the^ towns of Leuve and 
St. Ghilain, and in Catalonia the town of Puycerda. Spain ceded to 
France all Franche Comt^, Valenciennes, Cambray and the Cambr^sis, 
Aire, Poperingen, St. Omer, Ypem (Ypres), &c. (3.) The Emperor 
ceded to France Freiburg in the Breisgau, with right of road from 
Breisach, recovered Philippsburg for the Empire (see treaty of West- 
phalia), procured the restoration of the Duke of Lorraine to his duchy 
and estates, yet onl^ on the most onerous conditions, and engaged to put 
the Fiirstenburg prmces in the state in which they were before the war. 
As regards its eastern borders, France had a very great advantage by 
these treaties, especially at the cost of Spain. (4.) Sweden recovered 
what Denmark had conquered, Wismar, the isle of Kiigen, &c., and the 
Danes engaged to restore the Duke of Holstein-Gottorp to his state 
before the war. Sweden moreover recovered what the Elector of Bran- 
denburg had conquered from her in hither Pomerania, but gave up the 
lands beyond the Oder, except the towns of Dam and Golnow. (See 
Peace of Westphalia.) 

1697, Sept. 20, and Oct. 80. Peace of Ryswick, made at a palace 
near the Hague, and closing a war of almost ten years' duration, often 
called the war of Orleans, between France and the principal powers of 
Europe. Soon after the peace of Nimeguen, Louis AlV., by means of 
courts erected for the purpose, ' reunited,' as it was called, to his king- 
dom parts of the adjoining foreign territory, seized Strasburg in 1681, 
and committed other flagitious acts of aggression. Leagues were 
formed against him, but amounted to nothing, until in 1686, at Augsburg, 
many of the German powers concluded one for mutual protection, which 
was signed at Vienna in 1687. The next year Louis began open war 
by invading the Empire, urging as his pretexts besides this league the 
claim of his sister-in-law, the Duchess of Orleans, to the allodial pro- 
perty of her brother, who was the last male of the Simmem branch of 
Electors-Palatine, as also the indignities offered to him in the disputed 
election of the archbishop at Cologne. To oppose him an alliance was 
concluded between Holland and the Emperor and Empire at Vienna, 
May 12, 1689, to which England under William IIL and Spain after- 
ward acceded, with whom the Duke of Savoy and the King of Denmark 
acted in concert. The parties engaged to treat with Louis only on the 
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basis of tbe treaties of Westphalia and of the Pyrenees, to procure the 
restoration of the Duke or Lorraine to his rights in full, and — in a 
separate article — to secure to the Emperor and his heirs the succession 
in Spain, if Charles II. should die childless. (Dumont, vii. 2, 229-230, 
241, 267.) 

The peace of Ryswick consisted of treaties of France with England, 
Spain, Holland and the Emperor and Empire, with which last peace was 
not effected until Oct. 30, 1697. (Dumont, vii. 2, 399, 408, 381, 421.) 
(1.) Entrlnnd and France mutually restored what had been taken in the 
war, "William of Orange was acknowledged to be lawful king of Great 
Britain, and Louis promised not to help his enemies, ».6., James II. (2.) 
To Spain France restored all the * reunions ' made since the peace of 
Nimepruen, 82 places excepted, together with the conquests of the war. 
(S.) Holland returned Pondicherry in India to the French East India 
Company and received valuable commercial privileges from France. (4.) 
The French king gave up all his * reunions ' made from the Empire, ex- 
cept in Alsace^ which lost henceforth all connection with the Empire, and 
bf^came an integral part of France. Another article gave up Strasbuig 
expressly to France ; others still ceded Breisach and Freiburg to the 
Emperor, Philippsburg to the Empire (see Peace of Westphalia), re- 
stored the duchy of Zweibriicken (Deuxponts) to the King of Sweden, as 
Count Palatine of the Rhine, and Mumpelgard (Montbeliard) to Wiir- 
temberg, &c., provided for the Duke of Lorraine on the terms granted to 
his father by France in 1670, reinstated the Cardinal Fiirstenburg in his 
bishopric of Strasburg and other rights, rased a number of forts, declared 
the navigation of the Rhine free, &c. — An earlier treaty of Aug. 29, 
1606, between France and Savoy, was confirmed in the peace of Ryswick, 
in which Louis agreed to give back Pignerol (see Peace- of Westphalia, 
Peace of Cherasco), with its fortifications demolished, and to restore the 
conquests of the war. (Dumont, vii. 2, 368, 383, Art. XVI. of treaty 
with Holland.) 

In the fourth article of the treaty with the "Emperor restoring the con- 
quests and reunions outside of Alsace (Dumont, vii. 2, 422), occurs this 
clause : 'religione tameu Catholica Romana in locis sic restitutis in statu 
quo nunc est reraanente.' During the French occupation of these dis- 
tricts, Protestantism had been suppressed by force. The Protestants pro- 
tested against this peace on this account, and claimed that it violated the 
peace of Westphalia, on the basis of which it was made. The Diet, how- 
ever, ratified it, Nov. 26, 1697, but added in a postscript that the Catho- 
lics would make no use of this clause against the Protestants. The 
clause, moreover, was said to relate only to certain churches endowed 
by Louis XIV. The Emperor confirmed the vote of the Diet in ratifica- 
tion of the peace, but passed over the postscript in silence. Soon after- 
ward the French minister claimed that the clause related to churches in 
1,922 places, where the chaplains of regiments passing through had 
said mass. 

1698. First partition treaty, concluded at the Hague, Oct. 11 , between 
William III. of England, Holland, and Louis XIV. In expectation of the 
death of Charles II. of Spain — the last Hapsburger — without heirs, Wil- 
liam, doubting his ability to ]>revent Spain from coming under the control 
of France, consents to a partition of the Spanish monarchy. In genertd, 
Naples and Sicily were assigned to the Dauphin of France, the duchy of 
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Milan to the Archduke Charles of Austria, second son of the Emperoi^ 
and Spain, with the Spanish Netherlands and the foreign dependencies, 
to the eldest son of the Duke of Bavaria. (Dumont, vii. 2, 442.) 

The youn^ Bavarian prince died Feb. 8, 16^, at the age of six. A 
new treaty of partition between the same powers (London, March 13, 
the Hague, March 25, 1700) provided in general that Naples, Sicily, the 
duchies of Lorraine and Bar, should go to the Dauphin; the Duke of 
LoiTaine should be transferred to the duchy of Milan ; the crown of 
Spain, the Netherlands and Indies should fall to the Archduke Charles. 
(Dumont, u. s. 477.^ For the claims or want of claims of the parties 
obtruded upon Spam by these treaties, comp. Garden, ii. 220 ff. j Smyth, 
Mod. Hist., lecture xxiii. No grosser instance of intervention is to bie 
found in history, unless it be the partition of Poland. 

1699, Jan. 26. Peace of Carlowitz, consisting of a treaty of the 
Sultan for a twenty-five years' truce with the Emperor, of a treaty of 
the same with the King of Poland, and of one with Venice negotiated by 
the ambassadors of the two other Christian powers. Prince Eugene 
having annihilated the Turkish army at Zentha, Sept. 11, 1697, the Sul- 
tan acknowledged Transylvania to be an Austrian province, and agreed 
that the southern bank of the Danube should separate his dominions 
from Hungary, &c. Venice retained possession of what it held in Greece 
except Lepanto, and in Dalmatia— where the limits were fixed by a 
series of forts ceded to the Republic — Castel Novo and Bkano, near 
Cattaro, remained Venetian. (Dumont, vii. 2, 448-^4584) 

1718 and 1714. Treaties of Utrecht and of Rastadt, ending 
the war of succession to the crown of Spain, which began in 1701. 
Charles H. of Spain had made a testament in favour of the electoral 
prince of Bavaria as his successor, before the death of that boy in 1699. 
Afterward he inclined to the Archduke Charles of Austria, and made a 
will to that effect ; but as Austria delayed consenting to fulfil the con- 
ditions, he was persuaded by the French party at his court to bum the 
will, and to bestow the crown upon Philip, duke of Anjou, second son of 
the Dauphin of France, or in case. of his death without heirs or his 
elevation to the throne in his own country, upon his next brother, the 
Duke of Berry, and so in succession on the Archduke Charles, and on 
the Duke of Savoy and his children who were descended from the sister 
of Philip II. of Spain. At all events, the Spanish monarchy was to be 
kept entire. 

The King of Spain died Nov. 1, 1700, and Louis XIV. decided, a few 
weeks afterward, to accept the testament for his grandson, although in 
the spring of the same year he had been a party to the treaty of partition, 
not to speak of the renunciations made in the treaty of the Pyrenees. 
(See that treaty.) England and other states at first recognised the Bour- 
bon in the way of ceremony as king of Spain ; but Louis having avoided 
giving a guaranty that the crowns of France and Spain should be kept 
apart, having also on the death of James II. of England (Sept. 16, 1701), 
in violation of the peace of Kyswick, acknowledged his son as king of 
England, a war was inevitable, which the death of William III. (March 
8, 1702) could not prevent. An understanding between William, who 
was the centre of the opposition to France, and the Emperor, led to the 
grande aUiancef (oimed Sept. 7, 1701, to which Great Britain, Holland, 
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and the Emperor wore the original parties ; and to which, afterward, 
Denmark, the Elector of Brandenhurg (or king of Prussia), Portugal, 
Sweden, the Empire, Savoy, &c., acceded. The main points of the 
alliance were, to compensate the Emperor for the loss of the Spanish 
monarchy, and so to seize on the Spanish Netherlands, the duchy of Milan, 
the two Sicilies, and the ports of Tuscany ; to secure to England and 
Holland all the conquests tney might make in Spanish America ; and to 
make peace with France only on condition that the two crowns of France 
and Spain should never be united. The principal allies of France were 
the Elector of Bavaria and his brother the Archbishop of Cologne. The 
Emperor invaded Italy in 1701. War was declared by England, May 4, 
1702. 

The peace of Utrecht consists of separate treaties made by France 
with Great Britain, Portugal, Prussia, Savoy, and Holland (April 11, 
1713), and by Spain with Great Britain (July 13), and with Savoy 
(Aug. 13), which were followed by treaties of Spain with Holland (June 
26, 1714), and with Portu^ (Feb. 6, 1716), signed at the same place. 
The treaty of Rastadt (March 6, 1714), made by the Emperor, for him- 
self and the Empire, with France, was modified slightly and finished at 
Baden in Switzerland, Sept 7, 1714. 

The most important features of these treaties were the following : 

1. In her treaty with Great Britain (Dumont, viii. 1, 839), France 
ceded or restored to that kingdom Hudson's Bay and Strait, St. Kitts, 
Nova Scotia (Acadia), Newfoundland with the adjacent islands — ^re- 
serving, however, Cape Breton and the islands in the mouth of the 
St. Lawrence, with the right to catch and dry fish on a considerable 
part of the Newfoundland coast. Dunkirk is to be dismantled and its 
harbour filled up. The Hanoverian successimi, as settled by Parliament, 
is acknowledged. The reciprocal renunciations, by Philip V. of Spain, 
of the French crovm, and Dy the Dukes of Berry and Orleans of the 
Spanish, are inserted in the treaty, and it is declared to be an inviolable 
law that the two crowns shall remain separate and disunited. — In a com- 
mercial treaty of the same date between the same powers (Dumont, 
u. s. 345), it is stipulated, that between the parties the ships of each 
shall be free to carry goods not contraband and persons not military 
pertaining to the enemies of the other. The same principle is sanc- 
tioned in the commercial treaty bet^^een France and Holland of the 
same date. 

In the treaty between Spain and Great Britain (Dumont, u. s. 393), 
Gibraltar and Minorca with Port Mahon are ceded to the latter power ; 
the perpetual separation of the French and Spanish crowns is solemnly 
pledged ; Spain engages not to transfer, to France or any other nation, 
any land or lordship in America ; and Great Britain promises, in case 
the line of Savoy shall die out, to do her best in order to reunite Sicily 
with Spain. (See treaties with Savoy.) The 12th article has had an 
unhappy celebrity ; it gives to a British company, for the space of thirty 
years from the date of the treaty, a contract (el pacto de el asienio de 
negros) for exclusively supplying Spanish America with negroes, on the 
same terms under which the French, t.e., the French Guinea company^ 
founded in 1701, had acted. 

2. In the treaty of France with Holland (Dumont, u.'s. 866), France 
engages to put into the hands of Holland for the purpose of being trana- 
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ferred to the house of Austria, the Spanish Netherlands, as they were 
after the treaty of Ryswick, except a part of Guelders ceded to Prussia, 
and a tract in Luxemburg or Limourg to be formed into a principality 
for the Princess Orsini — which last arrangement, however, through the 
opposition of Austria, never took effect Of the French Netherlands, 
Tournay, Fumes, and their districts, Ypres, Poperingen, &c., were ceded 
on like terms to Holland. France engaged to make the Elector of Bavaria 
abandon any claim he had to the Low Countries from an earlier Spanish 
cession of 1702 and 1712 ; but the town and duchy of Luxemburg, Na- 
mur and its county, and Charleroi, were to be under his sovereignty until 
he should be restored to his estates and dignities in Germany. The sepa- 
ration of the crowns of Spain and France was pledged both in this treaty 
and in the later one of Spain with Holland (Dumont, u. s. 427), which 
was delayed by the scheme of the Princess Orsini, who ruled Philip V., 
to get for herself a sovereignty in the Netherlands. In this treaty Spain 
engaged to keep all other nations, except the Dutch, from trading with 
the Spanish East Indies. 

3. The treaties with Portugal are of less importance. (Dumont, u. s. 
353, 444.) France renounces in favour of Portugal all right to the 
tract called the Cap du Nord between the Amazon and the Vincent 
Pinson or Japoc, and admits that the two shores of the Amazon and 
the right to navigate it belong to that state. Spain cedes to Portugal 
the territory and colony of S. Sacramento on the north shore of the 
La Plata. 

4. France cedes to the King of Prussia, in virtue of power received 
from Spain, Upper or Spanish Guelders, and admits his right to theprin- 
cipality of Neufchatel (or Neuenburg) and Valengin in Switzerland. He, 
on the other hand, renounces all his pretensions to the principality of 
Orange and its dependent lands in France, but may bear the arms and 
title. (Dumont, u. s. 366.) 

6. Spain (Dumont, u. s. 401) confirms to the Duke of Savoy the 
island ot Sicily — already ceded by a special instrument made at Madrid, 
June 10, 1713. (Dumont, u. s. 889.) The soverei^ty is to follow the 
line of the duke and his male descendants, and — this being extinct — the 
male line of the Prince of Cariguan and his brother. If the Savoy line 
die out, the island is to revert to Spain, and if the Spanish line die out 
in Spain, the house of Savoy shall succeed in that Kingdom. France 
recognises the cession of Sicily and restores to Savoy the territory con- 
quered in the war : the bounaarv of France toward the county of Nice 
and Piedmont is determined oy the summits of the Alps ; and the 
cessions made to the duke by the Emperor in 1703 — viz., the Mautuan 
part of Montfen*at, the provinces of Alessandria and Valentia, the land 
Between the Po and the Tanaro, the Lomellina, &c. — are confirmed in 
both treaties. (Dumont, u. s. 3i82.) The Duke of Savoy was crowned 
king of Sicily at Palermo in 1713, but was not acknowledged either by 
the Pope or the Emperor. 

By the treaties of Bastadt and Baden (Dumont, u. s. pp. 415, 436), 
France engages to leave the Emperor master of the places and states which 
he occupies m Italy — viz., the kingdom of Naples, the duchy of Milan, 
the island of Sardinia, the ports of Tuscany — consents that he shall take 
possession of the Spanish Netherlands according to the treaty vrith Hol- 
land, gives up Alt-!Breisach, Freiburg, the fortress of Kehl, according to 
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the stipulations of tbe treaty of Eyswick, which is made the basis of ai^ 
ranpemeDts touching Gennany. The Emperor enf^^ages to restore the 
Duke of Bavaria and the Archbishop of Cologne to their state before the 
war. By the treaty of Baden, the Emperor is allowed to retain possession 
of the duchies of Mantua and Mirandola, and the town of Commachio.— • 
No treaty arrangements were made between the Emperor and Spain, the 
former delaying to acknowledge the Bourbon king, and Philip V, not 
consenting to the dismemberment of the Spanish monarchy, by which the 
Emperor was a gainer. 

The ban-ier treaties^ three in number, deserve a brief notice in this 
place. An article of the grand alliance having promised to the Dutch a 
Dander against France, the two first barrier treaties, made Oct. 29, 1709, 
and Jan. 30, 1713, that is, before the peace of Utrecht, between Great 
Britain and the States General, contemplated giving to the latter a num- 
ber of fortified places in the Spanish Netherlands, with revenues for the 
payment of the garrisons, to be drawn from the country itself; and the 
first treaty, by a separate article, gave them the hope of acquiring Upper 
Guelders and some other places. The second treaty diminished the num- 
ber of forts they were to hold, and said nothing of Guelderland, which 
had, since the first treaty, been promised to Prussia. Both treaties pledge 
the States-General to the mamtenance and defence of the Protestant 
succession in England, as by law established. 

Both these treaties came to nothing. The third, signed at Antwerp 
by Austria. Great Britain and the Dutch, Nov. 15, 1716, provides that 
the latter shall transfer to Austria the Spanish Netherlands, both the 
territory held by Charles II. of Spain and tnat ceded by France ; Austria 
engaging that they shall remain under Austrian sway and never pass 
over to France or any other power. An army of about 30,000 men shidl 
be maintained there by the Emperor and the Dutch ; the former to fur- 
nish two thirds of the force, and the latter, one third. The Dutch shall 
gamson exclusively Namur, Tournai, Menin, Fumes, Ypres, Wameton 
and the fort of Knock, and in common with Austria Dendermonde. They 
may repair and fortify the towns of the barrier, but not build any new 
forts without the Emperor's consent. He agrees to let them occupy such 
forts and territory, and to make such intrenchments and inundations, 
beyond their frontiers in the Austrian Netherlands, as may be necessary 
in case of the invasion of those provinces. He also cedes to them Venlo 
and some other places in Guelders, and engages to pay for the support of 
their troops 1,250,000 Dutch florins, hypothecated on the revenues of 
the Netherlands. It is also agreed (Art. AX VI.) that ships and cargoes, 
going between Great Britain or Holland and the Austrian Netherlands, 
shall pay the same duties of entry and exit as at present, until the three 
powers shall enter into other aiTangements by a commercial treaty, to be 
made as soon as possible ; which treaty, however, was never eflected. 
Great Britain confirmed and guaranteed this treaty. From the failure 
to make the commercial arrangement above spoken of Austria drew a 
pretext for regarding the barrier treaty as annulled. (Dumont, viiL 1, 
243, 322, 458.) 

1717, Jan. 4. The triple alliance between France, Great Britain 
and Holland, to maintain the treaty of Utrecht and defend one another 
in case of attack. France also engaged to render no succour to the 
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Pretender, and to induce him to go beyond the Alps. (Dumont, viii. 
1, 484) 

1718, Aug. 2. The quadruple alliance, concluded at London by 
France and Great Britain, and so called as intended to include Holland, 
which acceded, Feb. 16, 1719, and the Emperor, who accepted the terms 
of the alliance, Sept. 16, 1718. (^Dumont, u. s. 531.) As yet no peace 
had been made between the Emperor and Spain. The former was dis- 
satisfied with the arrangements made in Italy, especially with the giving 
of Sicily to the Duke of Savoy. Spain, now under the influence of the 
intriguing and ambitious Cardmal Alberoni, aimed to recover what she 
had lost by the peace of Utrecht, and for this purpose sought to disturb 
the politics of France and England. Sicily and Sardinia are invaded by 
Spanish troops, but the fleet of that kingdom having been almost de- 
stroyed by the English, and the forces of both France and England 
having entered Spain, the king, finding his projects too great for his 
resources, gives way, dismisses Alberoni, and accedes to the alliance in 
1720 (Jan. 26). The Duke of Savoy had done the same in 1718. De- 
fensive treaties in 1721 made by Spain with France and Great Britain, 
complete the arrangements with those powers. In conformity with the 
quaoruple alliance, and with other treaties made in the same spirit, Spain 
renounced the Low Countries and the Spanish part of Italy ; the Em- 
peror renounced the monarchy of Spain, ceded to Philip V. by the peace 
of Utrecht, and acknowledged him as lawful sovereign of that country ; 
Savoy and the Emperor exchanged Sardinia and Sicily with one another ; 
and Spain renounced its right of reversion to Sicily in exchange for a 
similar right to Sardinia. Leghorn should be a free port in perpetuitv, 
and the Italian duchies of Tuscany, Parma, and Piacenza, where the male 
lines of the Medici and Famese family were likely to become extinct, 
were to be regarded as male fiefs of the Empire, the investiture of which 
should be given to Don Carlos of Spain, &c., and in no case pertain to 
the crown of Spain. 

Thus, by the peace of Utrecht and these auxiliaiy treaties, (1.) a bar- 
rier was erected in favour of Holland against France by giving the Spanish 
Netherlands to Austria ; (2.) France and Spain could never be united 
under one monarch by the public law of Europe; (3.) the Etnperor 
recovered some of the old Germanic influence in the aflairs of Italy ; 
(4.) the Duke of Savoy, with an accession of power as king of S.ardinia, 
became a stronger check against any designs of France upon Italy, and 
against Austrian predominance in that peninsula. — The remaining minor 
diflerences between the Emperor and Spain were discussed at the Con- 
gress of Cambray (from 1722, onward). 



Treaties op the Age of Englaito's Maritime Prepoitderance and 

OF THE Growth op Prussia. 

17 J 8, July 21. Peace of Passarowitz, between the Emperor and the 
Sultan, after Prince Eugene's victorjr at Peterwardein and capture of Bel- 
grade. (Dumont, u. s. 620.) Austria came by this peace into possession 
of the JBannat of Temeswar, of Belgrade^ and of a portion of Servia^ 
Wallachia, &c. 
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1721, Aug. 30. Peace of Nystadt in flnland between Sweden and 
Czar — one of seTeral treatiefl, in which Sweden, now controlled by the 
estates of the realm, made terms with its neighbours after the nil of 
Giirtz, the intriguing ally of Alberoni, and after the death of Charles 
XII. Sweden in I7IU yielded to the king of England, as elector of Han- 
over, the duchies of Bremen and Werden (see Peace of Weetphalia) for 
a million rix-dollars (Dumont, viii. 2, 15); in 1720, Feb. 1, to Prussia, 
Stettin and the lands in INjmerania between the Oder and the Pehne, 
&c., for twice that sum (Dumont, u. s. 21) ; in the same year to Denmaric 
the right of toll over Swedes in the Sound and Belts, with a payment of 
000,000 rix-dollars, promising also not to interfere as to Sclueswig and 
the Duke of Ilolstein, in conuideration of Denmark's abandonment of its 
Swedish conquests. (Dumont, u. s. 29.) To this peace France and 
England were guarantees. In the peace of Nystadt (Dumont, u. a. 36), 
Sweden ceded to Russia Livonia, Estnouia, Ingermannland, part of Carelia, 
Wiborg, the isle of Oesel, &c., and received back Finland, which Russia 
had conquered, with two million rix-dollars. Sweden enjoyed peace 
for some time, but fell henceforth in political importance below Prussia 
and Russia. 

1735, Oct 3. Preliminary treaty of Vienna, definitively signed Nov, 
18, 1738, between the King of France and the Emperor, to which the 
kings of Sardinia and of Spain, and the actual occupant of Naples and 
Sicily, Don Carlos, acceded. By this treaty the duke of Lomine, 
upon the impending extinction of the Medici family in the male line, 
was to be constituted grand duke of Tuscany, with ri^ht of succession 
in his family ; and the exiled king of Poland, Stanislaus Lescinsky, 
fatlier-in-law of Louis XV., having abdicated his royal office, was to be 
put in possession of the duchy of Bar, and of that of Lorraine also when 
the aboA e-mentioned transfer of its duke should take effect On the 
death of the Polish king these duchies were to be united to the kingdom 
of France. Naples and Sicily, with the ports of Tuscany possessed by 
the Emperor, were ceded to Don Carlos, eldest son of Philip V. of Spain 
by his second marriage with Elizabeth Famese, who thus founded the 
second or Neapolitan line of Spani^ih Bourbons. The King of Sardinia 
gained the territory of Novara and Tortona as fiefs of the empire, with 
the territorial superiority in the district of Langhes, and the Emperor 
acquired Parma and Piacenza in full property. France guaranteed the 
pragmatic sanction of the Emperor Charles \I., and most of the powers 
of Europe at different times did the same thing. By this sanction, hav- 
ing no male heirs, he constituted his eldest daughter the inheritor of the 
entire mass of the Austrian monarchy, and for the sake of it consented 
to the abandonment of a large portion of his dominions in Italy, as well 
as to the incorporation of Lorraine in France. (Wenck's Codex Juris 
Gent i. pp. 1, 88.) 

1742, June 11. Preliminary peace of Breslau, and July 28, definitive 
peace of Berlin between Frederick II. of Prussia and Maria Theresa. 
Austria ceded all Silesia, lower and upper (not including the principality 
of Teschen, the tov^ of Troppau, the tract beyond the Oppa, and the 
Moravian districts enclosed in Upper Silesia, together with the county 
of Glatz. Frederick to pay the interest on the late Emperor's Siledan 
debt. Religion to remain as it is. — The peace of Dresden (Dec. 26, 
1745) confirmed that of Breslau^ and Frederick acknowledged Maria 
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Theresa's husband, the grand duke of Tuscany, as Emperor. An act 
of the King of England guaranteeing Silesia to Prussia, accompanies 
the treaty. A treaty between Saxony and Prussia, made at the same 
time and place, secured the payment of a million riz-dollars from the 
former to the latter, with other advantages. (Wenck, i. 734 et seq., ii. 
191 et seq.) 

1748, April 30. Preliminary, and, Oct. 18, definite peace of Aix-la- 
Chapelle, between France, Great Britain, and Holland — Spain, Austria, 
Sardinia, Genoa, Modena, bein^ accessories. (Wenck, ii. 310 et seq.) 
This peace ended the war, which grew originally out of the Austrian 
succession, by a mutual restitution of conquests, and general renewal of 
foimer important treaties. The duchies of Parma, Hacenza, and Guas- 
talla were assigned to the Spanish infante Don Philip, and were ceded 
by their present possessors, the Empress and the King of Sardinia (the 
latter as holding by the treaty of Wonns in 1743 the city and part of 
the duchy of Piacenza), with the right of reversion to the said present 
possessors in case Don Philip should die without male children, or iu 
case the King of the Two Sicilies should inherit the throne of Spain. 
Among the renewals of former stipulations, that of the asiento contract 
(see Treaty of Utrecht) was expressly named, a misunderstanding con- 
cerning which had been one of the causes of the war with Spain on the part 
of England in 1739. ' Never perhaps,' says Lord Mahon, speakiug of 
this peace, * did any war, after so many great events, and so lar^e a loss 
of blood and treasure, end in replacing the nations engaged m it so 
nearly in the same situation as they held at first.' 

1759, Oct. 3. Treaty of Naples between Austria and Charles 111. of 
Spain and the Two Sicilies. The Two Sicilies can never be united 
to the crown of Spain, except in case the line of Spanish kings of 
the present house shall be reduced to one person, and shall then be 
separated again, as soon as a prince shall be bom who is not king of 
Spain nor heir presumptive. (Wenck, iii. 206.) 

1761, Aug. 16. Treaty, at first secret, between France and Spain, 
known as the family compact, to which the accession of the king of the 
Sicilies, and the duke of Parma, the Spanish king's two sons, was to be 
procured, but no one except a Bourbon should be invited to join in it. 
This treaty bound the parties to a very close offensive and defensive 
alliance, with the fumisning of a definite number of ti*oops on demand 
of either party, and contemplated a guarantee of the dominions of each 
and of the two other Bourbon sovereigns. (Wenck, iii. 278 et seq.; 
Martens, Rec. i. 16-28.^ In a secret convention of the same date it is 
said to have been stimulated, that if France should still be at war with 
England on the 1st ot May, 1762, Spain should declare war against the 
latter, and that France should at the same time restore Minorca to 
Spain. 

1763, Feb. 10. Peace of* Paris, between France, Spain, England, and 
Portugal, and 

1763, Feb. 15. Peace of Hubertsburg (a hunting chateau near 
Meissen in Saxony). By the first, the great contest between France and 
England, all over tne world, to which Spain and Portugal became parties, 
was closed, greatly to the advantage of England ; and by the second, the 
seven years' war of Austria and its powerful allies against Frederick the 
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Great Of these allies, France, against its immemorial policy, had, in 
May 1756, become one. 

By the peace of Hubertsburgr, Prussia ended the war with no low of 
territory, standing where she stood after the treaties of Dresden, B^lin, 
and Bre.«lau. 

By the peace of Paris, Enprknd, which had stripped France of a con- 
siderable part of her colonial possessions, retained many of them, and 
received a large accession of power, especially on the western continent 
In North America, France renounced her pretensions to Acadia, ceded 
Canada, Cape Breton, and the islands and coasts of the St. Lawrence, 
retaining? the right of iishery on part of the coast of Newfoundland 
according to a stipulation of the treaty of Utrecht, and also the same 
right in the Gulf of St. Lawrence, three leagues away from British 
coasts, and at a distance of fifteen leagues from Cape Breton. The 
islands of St Pierre and Miquelon also were to be retained by France, as 
shelters for her fishermen, but might not be fortified. The Canadian 
Catholics were to be left free to enjoy their religion. (Articles IV.-VL) 
The middle of the Mississippi, from its source to the Iberville, and a 
line thence throu&:h Lake Maurepas and Pontchartrain to the Gulf of 
Mexico, were to bound the temtory of the two nations. Only New 
Orleans on the eastern bank of the Mississippi was to remain f'rench. 
(Art. VII.) By a secret treaty with Spain, of Nov. 3, 1762, France had 
already ceded Louisiana and New Orleans to that kingdom, but posses- 
sion of them was not taken imtil 1769. This was a set-off for Spain's 
cession of Florida to Great Britain, which had been already decided noon 
and which this peace concluded. (Art. XX.) Great Britain agreed to 
restore to France Guadeloupe, Mariegalante, Desirade, Martinique, Belle- 
isle, St. Lucia, and received, by way of cession, Granada, St. Vincent, 
Dominique and Tobago (Arts. Vtll., IX.), in the West Indies. In Africa, 
Goree was restored to France, and Senegal retained. (Art. X.) In the 
East Indies, the forts and factories owned by France in 1749 on the 
coasts of Coromandel, Orissa, and Malabar, and in Bengal, were restored, 
and France engaged not to build forts nor keep troops in Bengal, and 
renoimced all acquisitions made in Coromandel and Orissa since 1749. 
(Art. XI.) Dunkirk was to be put in the condition stipulated in the 
treaty of Aix-la-Chapelle and earlier treaties ; Minorca to be restored to 
the English ; the places occupied in Germany by the French to be 
evacuated and restored ; Cuba, as far as conquered by England, to be 
ceded back to Spain ; the forts erected by the English, in the Bay of 
Honduras and other places of Spanish America, to be demolished ; but 
their workmen were to be unobstructed in cutting? and transporting^ 
dye or cam wood, and no right of fishery near Newfoundland was to be 
allowed to Spanish subjects. (Arts. XII.-XIX Wenck, iii. 329, Martens, 
llec. i. 104-166.) 

1768, Mi^ 15. A treaty of this date, between Genoa and France, 
yielded up Corsica to the sovereio^nty of the latter until the republic 
should demand its restitution and pay all expenses. The oppressive 
Genoese government of the island led to prolonged resistance, which was 
subdued by French troops, and the islanders preferred to be freed from 
the Genoese yoke. (Wenck, iii. 714 ; Martens, i. 691). 

1772, July 15. First partition of Poland, arranged in treaties be- 
tween Kussia and Austria, and Eussia and Prussia, of this date, made at 
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St. Fetenburg. Tbe treaties, alleging as the reasons for sucli a step the 
security of the neighbouring states against the discords and intestine war 
of Polflnd, declare, 1. That Bussia will take possession of the remainder 
of Polish Livonia, of the part of the palatinate of Polock which is east 
of the Dwina, of the palatinate of Witepsk, the two extremities of that 
of Minsk, and the whole of that of Mscislaw (or Mohilev). The Dwina, 
to the point where the provinces of Polock, Witepsk, and Minsk meet, 
thence a straight line drawn nearly to the source of the Drujac (or 
Druetd), the course of that stream and of the Dnieper, are to be the 
boundaries of the part cut off toward Poland. 2. Russia guarantees to 
Austria a temtory consisting of East Galicia and Lodomiria. 3. Russia 
guarantees to Prussia Pomerellia except Dantsic, a part of Great Poland 
lying westward of the Netze, the remainder of Polish Prussia, to wit, the 
palatinate of Marienburg with the town of Elbing, the bishopric of 
Warmia (or Ermeland), end the palatinate of Culm, except Thorn, 
which is to remain a part of Poland. Poland, by this flagitious transac- 
tion, lost five million mhabitants and a third of its territory. The Diet 
of Poland was brought by threats to give its rights to a committee, which 
in August 1773, obeyed the will of the great powers, and consented to 
this dismemberment. (Martens, ii. 89 onwy) 

1774, July 21. Peace of Kutschuk-Kainardsch^ (a village of Silis- 
tria), between Russia and Turkey. Bessarabia, Wallachia, and Moldavia 
were restored to Turkey, which engaged to protect the inhabitants of the 
principalities in their religion, &c., to receive a chargS d'affaires from the 
governor or hospodar of each of them, and to allow the ministers of 
Russia resident at Constantinople to speak in their favour. Russia ob- 
tained free navigation for ships of commerce in the Black Sea, in the 
Propontis or Sea of Marmora, in the Danube, and in the Turkish waters 
generally. The forts of Jenicale and Kertsch in the Crimea, the town of 
Azow with its district, the castle of Kinbum at the mouth of the Dnieper, 
were ceded to the same power. The two powers acknowledged the 
Tartars of the Crimea, Budiack, Kuban, &c., to be independent. Arrange- 
ments were made for a minister resident of Russia at Constantinople, 
and for consuls with their interpreters in places of commerce. (Martens, 
ii. 286. The original is in Italian.) 

1779, May 13. Peace of Teschen in Austrian Silesia, between 
Frederick the Great of Prussia and Maria Theresa, Queen of Austria 
(Martens^ ii. 661.) The electoral Bavarian line of the Wittelsbach 
house being near extinction, the next heir was the elector palatine, who 
had no legitimate children, and the next to him thei)uke of Zweibriicken 
or Deux-Ponts. The Emperor Joseph, by making brilliant provision for 
the illegitimate children of the elector palatine, induced nim to cede 
beforehand all Lower Bavaria and other territory to the house of Austria. 
Frederick the Great, having won over the duke of Deux-Ponts, in con- 
nection with the Elector of Saxony and the Duke of Mecklenburg, who 
had claims to the Bavarian inheritance, prepared to resist this aggran- 
disement of Austria by armed force. The war of * the Bavarian suc- 
cession ' was a show of arms rather than a war, and led to the peace of 
Teschen, of which the terms were dictated by Frederick. They were, 
in brief, (1.) That Austria, instead of a territory of 250 German square 
miles, acquired a district of 34, between the Danube, the Inn, and the 
Salza. (2.) That Prussia was confirmed in the right of succession to the 
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principalities of Baireuth and Anspach, if the existinpr families should 
fail. (3.) That Saxony received a compensation of six million guilders for 
its claims, and Mecklenburg ac<niired the right of having s supreme 
court of appeal of its own. The Emperor and Empire were required to 
accede to the treaty, to which also the Empress of Russia and the 
Kine of France were mediating and guaranteeing parties. (Gomp. 

1780, Feb. 28. Declaration of Russia introducing the first armed 
neutrality. (Martens, iii. 168 et. seq. Comp. § 174.) 

1782, Nov. 30. Preliminary, and, Sept. 3, 1783, definitive peace 
signed at Paris, in which Great Britain acknowledged the independence 
of the United States, and concMed certain rights of fishery. (§ 55.) 
Boundaries were fixed, debts incurred before the war could be collected, 
&c. (Martens, iii. 495, 553.) 

1783, Jan. 20. Preliminary treaties of the peace of Versailles, be- 
tween Great Britain on the one part, and France, Spain, and (Sept 2, 
1783) Holland on the other. Dennitive treaties of \er8ailles. Sept 3, 
1783, between Great Britain, France, and Spain. To France, Great 
Britain restored the islands of St. Pierre and Miquelon in full property, 
reaffirmed the French rights of fishery near and on Newfoundland as 
mentioned in the treaty of Utrecht, restored St. liUcia and ceded Tobago 
in the West Indies, and recovered Grenada, St. Vincent, St Dominique, 
St. Kitts, Nevis, and Montserrat In Africa, Senegal (see Peace of Paris, 
1753) was ceded back to France, and Goree restored. In the East Indies 
there was a general restitution of conquests made from France in tiie 
war. The articles of the treaty of Utrecht and of other subsequent 
treaties relative to Dunkirk were abrogated. To Spain, Great Britain 
ceded Minorca and Florida ; Spain restored Providence Island and the 
Bahama, and reaffirmed the right of the English to cut logwood (see 
Peace of Paris, 1763), settling the limits within which it could be ex- 
ercised. The Dutch did not make a final peace with England until May 
20, 1784. The status quo ante bellum was its basis, excepting that 
Holland ceded Negapatam on the coast of Coromandel. * (Martens, iii 
503 onward). 



Treaties op the Age op the French Revolution and of 

Napoleon. 

1791, Aug. 27. Declaration of Pilnitz, signed by the sovereigns of 
Austria and Prussia, relative to interference in the affairs of France. 
(§ 46. Martens, v. 260.) 

1792, Jan. 9. Peace of Jassy, between Russia and Turkey. The 
left bank of the Dniester is to serve as the boundary between the two 
sovereignties. Thus the tract between the river and the Bug with 
Oczakow became Russian. (Martens, v. 291.) 

1793, Second partition of Poland, which appears in the shape of 
treaties between Russia and the king and republic of Poland (Grodno, 
July 13 and Oct. 16, the latter a treatv of alliance), and of a treaty 
between Prussia and Poland (Grodno, Sept. 25y 1793). Although, in 
the treaty of cession and limits, Russia renounces for ever all right 
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or claim, under pretext of any events or circumstances whatever, to any 
province or the least part of the territory now comprised in Poland, and 
guarantees to maintain Poland in its actual state; yet the third partition 
took place in 1795, after the insurrection in 1794 had ended in the takinj;^ 
of "Warsaw by the troops of Suwarrow. To this Russia, Austria, and 
Prussia were parties, and by a convention dated Petersburg, Jan. 3 and 
Oct. 24, 1796, they settled the boundaries between their respective 
acquisitions, which included the whole of Poland yet remaining. 
Austria now held all Galicia and Lodomiria, or in general the territory 
between the Vistula and the Bug ; Kussia, Curland, Samogitia, Little 
Poland, Lithuania, Volhynia, all the territory east of the Bug and Nie- 
men ; Prussia, that west of the Niemen and of the Vistula, including 
Dantzig, Thorn, and Warsaw, the old capital. (Martens, v. 531 onward j 
vi. 168 onward.) 

1792 and onward. Coalition against France, into which all the 
states of Europe successively entered, except Sweden, Denmark, Swit- 
zerland, Tuscany, Venice, and Genoa. A particular grievance on the 
part of the German empire was the disregard shown by the Constituent 
Assembly for the rights of princes of the empire holding lordships in 
Alsace, besides which the fear and dislike of Irench revolutionary prin- 
ciples, especially after the death of Louis XVI., Jan. 21, 1793, acted 
on alL In the course of the war republican France conquers the Aus- 
trian low countries, Holland (which is revolutionised and becomes an 
ally). Savoy, and other territory on the frontiers, Lombardy, Modena 
and the legations of the Papal state ; constitutes the Cisalpine republic ; 
forces a number of its foes to a suspension of arms or to peace and 
alliance; and is stripped, together vdth its confederate, Holland, of 
foreign possessions by the naval power of England, which also annihi- 
lates the fleets of Holland and of Spain. Spain made peace with 
France in 1795, and became an ally by the treaty of St. lldefonso, 
August 19, 1796. The most notable treaties, by which this grand 
coalition was weakened or broken, were those of France with Prussia 
and with Austria, Those with Sardinia and with the Pope also deserve 
mention. 

1795, April 5. Peace of Basel between France and Prussia. Prus- 
sia promises to furnish no aid to the enemies of the French republic, 
nor to allow them a passage through her territories. French troops may 
continue to occupy territory on the left bank of the Rhine belonging to 
the Prussian king, until a general pacification shall take place between 
the Empire and France. The two contracting parties will unite their 
efibi'ts to remove the theatre of war from the north of Germany. The 
republic will accept of the good ofiices of the king of Prussia in favour 
of princes of the Empire who seek his intervention, in the desire of 
maKing peace with France, and will regard as neutrals those princes and 
estates west of the Rhine, in favour of whom the king shall intercede. 
By a treaty of May 17, made by the same powers, at the same place, a 
line of demarcation was drawn through the middle of Germany, and the 
French engaged to regard as neutrals those states lying to the north of 
this line who should observe a strict neutrality, as weU as those on the 
right bank of the Main situated within the line. Four routes were left 
open for French and German troops along the Rhine by way of Frank- 
fort, and along the right bank of the Main. — This treaty gave up the 



302 APPENDIX n. 

left bank of the Rhine to France, separated the North from the South 
of Germany, and placed Prussia in a position to profit by any changes 
which uii^ht be efiected in the Empire in consequence of French con- 
quests. (Martens, vi. 45-62.) 

1705, July 22. Peace between France and Spain, made at the same 
place. The iFrench restore the places beyond the Pyrenees occupied by 
Fi-ench troops, and Spain cedes to France the Spanish part of St. Do- 
mingo. The French republic is thus acknowledged by the Bourbon 
house of Spain. (Martens, yi. 124.) 

171)6, May 15. Treaty of peace sicrned at Paris between the king of 
Sardinia and the French republic (Martens, vi. 211), by which the 
former renounces the coalition ; cedes to France Sayoy, with the countieii 
of Nice, Tende, and Beuil ; agrees upon the boundary line between the 
two states; engages to exclude French ^migr^s from his territories; 
ffives the right of transit to French troops through his lands to and from 
Italy ; and suffers a number of important fortresses to be occupied, until 
treaties of commerce and of general peace shall be completed. The Ba- 
tavian republic is comprised in this and other treaties, in accordance with 
a provision in the treaty of alliance between the two republics, signed at 
the Hague, May 16, 1796 (Martens, vi. 88), that no peace can be made 
by France with any of the coalitionists, in which the republic of the 
United Provinces shall not be included. 

1797, Feb. 19. Treaty of peace between France and the Pope, signed 
at Tolentino (in the Papal state, and in the delegation of Macerata.) The 
terms had been adjusted in part in the suspension of arms made at Bo- 
logna, June 23, 1796. (Martens, vi. 239, 241.) The Pope agreed to 
renounce the coalition, to cede Avignon and the Venaissin (§ 54), as well 
as the legations of Bologna, Ferrara, and Komagna, to France, to allow 
Ancona and its territory to be occupied by French troops until the event 
of a continental peace, to pay thirtyrone millions of livres besides five 
already paid since the armistice, to hand over a hundred works of art and 
five hundred manuscripts, &c. 

1797, April 17. Preliminaries of a peace between the French republic 
and the Emperor, agreed to at Leoben, a small town in Styria. The de- 
finitive peace followed, made and signed near Campo Formio in Friule, 
Oct. 17, 1797. (Martens, vi. 385, 420.) In this important treaty (1.) 
the Austrian Netherlands are ceded to France. (2.) Venice having been 
lately extinguished by Bonaparte, its territory is divided between the 
contracting parties and the Cisalpine republic, established June 29, 1697. 
The French take the Venetian islands in the Levant — Corfu, Zante, 
Cephalonia, Santa Maura, Cerigo, &c., and in general all the Venetian 
establishments in Albania situated below the Gtuii of Lodrino, and the 
Austrians take Istria, Dalmatia, the Venetian islands of the Adriatic, the 
mouths of the Cattaro, the city of Venice with the lagoons, and its terri- 
tory on the Italian mainland east and north of the Adi^re and the Lago di 
Garda. (3.) The Emperor acknowledges the Cisalpine republic, and 
renounces all claims which he may have had before the war to terri- 
tory incorporated into it. This republic includes Austrian Lombardy, the 
districts of Bergamo, of Brescia (both Venetian) and of Cremona, Mantua 
with its fortress and district, Peschiera, the part of the Venetian posses- 
sions in Italy lying to the east and south of the lands newly ceded to 
Austria, Modena; Massa^ Carrara, the legations of Bologna^ Ferrara, and 
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Romagna. Bonaparte had already severed Chiavenna, the Vatteline, and 
Bormio from the Orisons, and invited them to join the Cisalpine republic. 
(4.) The Emperor binds himself to cede to the duke of Modena the 
Breiso^au, as an indemnity for his former possessions in Italy. (5). There 
shall DP a congress held at Eastadt, to be composed of plenipotentiaries 
of France and the Empire, in order to make peace between these powers. 
(6.) In secret articles agreed upon at the same time, the Emperor con- 
sents that the left bank of the Khine from Switzerland to the Nette above 
Andemach, comprising the tete du pont of Mannheim, and the town and 
fortress of Mainz, shall belong to France, and engages to try to induce 
the empire, in the congress to be assembled, to agree to this line of boun- 
dary. The Emperor also promises, when a peace with the Empire shall 
be made, to cede to France the Frickthal (in the canton of Argau, Swit- 
zerland) and other contiguous possessions of Austria, in order to be united 
to the Helvetian republic. He also cedes to France the county of Fal- 
keustein. France, on the other hand, will endeavour to procure for the 
Emperor the bishopric of Salzburg, and the part of Bavaria lying between 
that bishopric, the Inn, the Salza, and Tyrol. In case the territory of 
Prussia beyond the Khine shall be restored to her, which the French are 
willing to do, she shall have no claim to new acquisitions. Indemnifica- 
tions are to be made to estates of the empire, who shall have lost territory 
by this peace or by the contemplated peace with the empire. 

The Congress of Rastadt was opened Dec. 9, 1797, and closed with no 
definite result in April, 1799. For the atrocious murder of two of the 
French negotiators on their way home, comp. § 92, e. Between these 
dates Switzerland, Rome, and Naples had been transformed respectively 
into the Helvetic, Roman, and Parthenopsean republics, the two last of 
which were almost as short-lived as Jonah's gourd; the king of Sardinia, 
worried out by French aggressions, had renounced his authority in Pied- 
mont, in favour of a provisory government, and gone over to the island 
of Sardinia ; an expedition under Bonaparte had been sent to Egypt ; 
and Austria had decided to join a second coalition to which Russia, 
England, Naples, and Turkey were parties. The French were almost 
driven out oi Upper Italy by Suwarrow, Rome and Naples were rescued 
from their sway, but the withdrawal of the Emperor of Russia from the 
alliance, and the great victories of Bonaparte, now first consul, at Marengo 
(June 14, 1800), and of Moreau at Hohenlinden (Dec, 2, 1800), disposed 
Austria to peace. 

1800, Dec. 16. Conventions of Russia with Sweden and Denmark, 
and on the 18th of Dec. with Prussia, constituting the second mined neu" 
trality. The afiair of the < Freya ' (§ 191^, following Sir William Scott's 
decision in the case of the 'Maria' (C. Rooinson's Rep. i. 340-379), which 
denied the rij^ht of convoy and condemned the vessel, led to this new 
attempt to establish by force the principles of international law. A con- 
vention was made, Aug. 29, 1800, between Great Britain and Denmark, 
reserving the question of convoy, and restoring the frigate with the ves- 
sels under her protection. Ttien grievances of his own induced the 
Emperor Paul to lay an embargo on British vessels. After the armed 
neutrality, the British Government laid a counter-embargo on the ships 
of the three northern powers. (Jan. 14, 1801.^ The afiair at Copenhagen 
next took place, and was followed by an armistice with Denmanc. Then, 
in June, the conTentions spoken of in § 191 took plaoe^ which, in the 
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form of a concession, yielded no important claims of Great Britain. 
Coinp. Wheaton, Hist, part iv. §§ 7-9. (Martens^ rec. viL 172 et 8eq« 
200-281.) 

1801, Feb. 9. Treaty of Luneville between France and the German 
Emperor, acting also, without previous authority of the diet, for the Em- 
pire, which ratified th«» peace soon afterwards. (Martens, vii. 296.) In 
this treaty several of the important stipulations of the treaty of Campo 
Formio are repeated. The Emperor cedes the Austrian Netherlands, toe 
Frickthal, ana the county of Falkenstein ; the division of Northern Italy 
is the same, except that the Adi^e from the point where it leaves Tyrol 
to the sea is to be the western limit of Austrian territory ; the T)uke 
of Modena is to have the Breisgau as before ; indemnifications are ajrain 
mentioned as to be made by the empire for princes whose territories had 
been ceded to France. The left bank of the Khine; 'from the place where 
it leaves the Helvetic territory to where it enters the Batavian,' is to be 
French. The grand duke of Tuscany, the Emperor's brother, it is agreed, 
shall renounce his duchy, and the parts of Elba dependent upon it, 
in favour of the Duke of Parma, and shall be paid off by an indemnity in 
Germany. The treaty is declared to embrace the Batavian, Cisalpine, 
Helvetic, and Ligurian republics, the independence of which is guaranteed 
by the contracting parties. Fiefs of the empire had already been given 
by the treaty of Campo Formio to the Ligurian republic. These fiefs are 
now renounced by the Emperor for himself and the empire. 

The arrangements i*especting the Duke of Parma had already been a 
subject of negotiation between France and the ^ing of Spain, whose son- 
in-law the duke was. It was agreed by the treaty of ot. Ildefonso, of 
Oct. 1, 1800, that Parma and Louisiana should be ceded to France, and 
by the treaty of Madrid CMarch 21, 1801, Martens, vii. 336), it was 
agreed, as in the peace of Luneville, that the dukes of Parma and Tus- 
cany should resign their duchies, that the former should take possession 
of "tuscany with the title of king (afterwards called king of Etruria), and 
that he should cede to France the part of the island of Elba belonging to 
Tuscany, and be compensated for this by Piombino, then peitaining to 
the King of Naples. , 

1802, March 27. Definitive treaty of peace of Amiens, between. Great 
Britain on the one part, and the French and Batavian republics and Spain 
on the other. The preliminaries had been signed at London, Oct 1, 180L 
England renounces her conquests won from the three powers, except 
Trinidad and Ceylon, which are ceded to her by Spain and the Batavian 
republic respectively ; Malta is restored to the order of St. John of Jeru- 
salem ; the teriitories of Portugal and Turkey are maintained in their 
entireness as they were before the war ; the boundaries of French and 
Portuguese Guiana are rectified; the republic of the seven Ionian 
islands (taken from France by the fleets of Russia and Turkey, in 1798 
«nd the next year) is recognised ; a fair compensation is promised by 
France to the house of Orange for its losses in the Netherlands ; and 
the troops of France are to be withdrawn from Rome and Naples. 
— The peace of Amiens was a mere truce. War was again declared 
between England and France in a little less than a year. (Martens, 
vii. 377, 404.) 

1803, Feb. 26. Reces or report of an extraordinary committee of the 
Empire (Reichsdeputationshauptschluss), ratified by the diet, Majrch 24^ 
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and by tlie Emperor, April 27. (Martens, vii. 435, onward.) Several 
treaties, that of Luneville last of all, had contemplated the giving of in- 
demnifications to dispossessed Gennan princes, and several foreign princes 
were to he provided for in Germany who had lost their own lands. At 
the Congress of Rastadt this was a leading subject of negotiation, and it 
was agreed to make the indemnities by means of secularised ecclesiastical 
territory, but the congress broke up without anything being accomplished* 
To bring this matter to a conclusion, the diet appointed (Oct. 2, 1801) a 
deputation or committee of eight members, four of them electors and four 
not, before whom came the first plan of indemnity, ofiered by France and 
Russia as mediating powers, and who, after several sets of changes in the 
project, presented the report which the diet adopted. It was in truth 
little else than a formality, for the whole scheme depended on the will 
of Napoleon, with whom Russia now acted ; and while the committee 
was sitting, the leading powers, or those who were in his good graces, 
got by special treaties better terms of indemnity in many cases than they 
had a right to demand. This transaction was in effect a change in the 
Constitution of Germany, but it loses its interest and importance from 
the fact that the old Empire tumbled to the ground a little afterward. 
By this measure, (1.) all immediate church territory was secularised ex- 
cept a little part of that of Mayence, and, this not sufficing, all but six of 
the fifty-one imperial towns and the villages of the same class lost their 
immedia^ and were put into the hands of princes who received compen- 
sation. The archbishops of Cologne and Triers thus lost with their terri- 
tories their electoral dignities. The see of Mayence was transferred to 
Ratisbon, the archbishop of which was always to be arch-chancellor, 
primate of Germany, and one of the electors, and to be the metropolitan 
over the former provinces of Mayence, Cologne, Triers, and Salzburg. 
The six towns, remaining as estates of the empire were Augsburg, Nu- 
remberg, Frankfort, Hamburg, Liibeck, and Bremen. (2.) Of the great 
number of princes for whom indemnification was thus found, we can name 
only a few. To the duke of Tuscany (see treaty of Luneville) was as- 
signed the archbishopric of Salzburg, Berchtesgaden enclosed in Salzburg, 
a territory under a prince-provost, part of the bishopric of Passau, and 
most of that of Eichstadt. To the duke of Modena (see treaty of Campo 
Formio) the Breisgau and the Ortenau. To the prince of Nassau-Dillen- 
burg, former stadtholder of Holland (see treaty of Amiens), through the 
intervention of Prussia, the bishopric of Corvey, Dortmund, and various 
abbeys. To Austria, in lieu of the Ortenau, conveyed to the duke of 
Modena, the bishoprics of Trent and Brixen. To the king of Prussia, in 
lieu of Guelders and Cleves, lying west of the Rhine, the bishoprics of 
Hildesheim, Paderbom, and in part Miinster, with several towns and 
abbeys. To the king of England, as elector of Hanover, for his claims on 
territory awarded to Nassau and Prussia, the bishopric of Osnaburg. To 
the elector palatine of Bavaria, in lieu of Deux-Ponts, Juliers, &c., the 
bishoprics of Bamberg, Freisingen, Augsburg, and in part Passau, the 
properties of ecclesiastical foundations in the city of Augsburg, various 
abbeys, and as many as seventeen towns or villages of the Empire. To 
the duke of Wiirtemburg, the provostship of Ellwangen, nine imperial 
towns, and seven abbeys. To the margrave of Baden, the bishopric of 
Constance, lands east of the Rhine pertaining to the bishoprics df Basel, 
Strasburg, and Spires, a part of the palatinate of the Rhine, with Heidel- 
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berg and Mannheim, ten abbeys, seven towns^ &c.y by which his territory 
was nearly doubled. To Ilesse-Darmstadt the duchy of Westphalia, 
with some districts of Mayence and of the palatinate. To Hesse-Cassel, 
a small part of the territory of Mayence. To the duke of Holstein-Olden- 
burg the bishopric of Lubeck (a I^testant territory) and some lands in 
Hanover and Miinster. (3.) A number of new votes in the colle^ of 
princes were created. The electoral dignity was given to the duke of 
Tuscany, to Baden, AViirtemburg, and Hesse-Cassel Twith reversion to 
Hesse-l)arm8tadt), while the electoral office of the archoishops of Cologne 
and Triers fell with the secularisation of their territories. 

1803, April 30. Treaty signed at Paris between the French republic 
and the United States of America, touching the cession of Louisiana. Bj 
a secret treaty of Nov. 3, 1762, signed at Fontainebleau and first pub- 
lished in 1836, France ceded to Spain, Louisiana and New Orleans. By 
t^e treaty of St. Ildefonso (Oct 1, 1800), Louisiana was retroceded by 
Spain to France (see treaty of Madrid under peace of LuneviUe, 1801), 
as part of an equivalent for the establishment of the duke of Parma in 
Tuscany. Napoleon now, in the apprehension, it would seem, that Eng- 
land might take possession of this territory, convevs it to the IlDit^ 
States, ' as fully and in the same manner as it had been acquired by the 
French republic' The third article of the treaty of St. Ildefonso had 
conveyed it to France, ^ with the same extent that it now has in the 
hands of Spain, and that it had when France possessed it, and such as it 
should be, after the treaties subsequently entered into between Spain and 
other states ' — which treaties would relate to the recognition of ttie duke 
of Parma as king of Etruria. Thus the limits of the territory conveyed 
to the United States are not defined by a single word. The inhabitants 
were to be admitted, as soon as possible, to the enjoyment of all the 
rights, advantages, and immunities of citizens of the United States, and 
in the meantime to be protected in the enjoyment of their liberty, pro- 
perty, and religion. The treaties made by Spain with the Indians were 
to be executed by the United States. Ships of France and of Spain com- 
ing from those respective countries or their colonies, and laden with 
their products or those of their colonies respectively, and the vessels of 
no other nations, should be admitted for twelve years into the ports of 
entry of the ceded territory. By two conventions of the same date it is 
agreed that the United States shall pay France, by the first, a sum of 
sixty millions of francs (11,250,000 dollars, at the rate of 6| firancs to the 
dollar), and by the other a sum which cannot exceed 20,000,000 firancs, 
and which is intended to cover the debts due ' to citizens of the United 
States who are yet creditors of France for supplies, for embargoes, and 
for prizes made at sea, in which the appeal has been properly lodged, 
vdthin the time mentioned ' in the convention of Sept. 30, 1800, &c 
The treaty is signed in English and French, but the original is declared 
to be in French. It was ratified at "Washington, Oct. 21, 1803. Be 
Garden (viii. 60) informs us that Spain, in the treaty of cession to 
France, reserved the preference or refusal to herself, in case France 
should allow the territory to pass out of her hands. All claim from tins 
source was cut off by the consent of Spain to the alienation, which was 
given early in 1804. (Martens, vii. end.) The treaties of 1762 and of 
St. Ildefonso are given by De Garden, u. s. The latter at least is not in 
De Martens, 
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1805, Dec. 26. Peace of Presburg, between Austria and France, 
^artens, yiii. 388.) In 1802 (Sept. 21) Piedmont was united to 
France — all that part of it at least which had not been incorporated in 
the Cisalpine republic. In 1803 war was again declared by England 
against France, and in revenge, the electorate of Hanover, although a 
German state, was occupied by French troops. In 1804 (March 21) the 
Duke d'Enghien was seized on German territory — in Baaen — and mur- 
dered after a pretended sentence. The delay of Napoleon to provide 
compensation for the king of Sardinia, together with the criminal viola- 
tions of German territory above mentioned, facilitated a new coalition 
between England, Sweden and Kussia, to which Austria gave her ad- 
hesion in 1805. Meanwhile Napoleon had become Emperor of the 
French in 1804, and in March, 1805, king of Italy — which title of king- 
dom of Italy the Cisalpine republic had now taken. Lucca had been 
made a hereditary principality ; the Ligurian republic had been united 
to France ; Parma, Piacenza, and Guastalla had been declared French 
territory by a simple decree of the Emperor ; and two of his creatures, 
the dukes of Wiirtemberg and of Bavaria, had of their own movement 
taken the title of king. The war with England, which did not end until 
the peace of Europe in 1814, put a stop to the disastrous attempts of 
Bonaparte to recover St. Dommgo, annihilated the fleets of France and 
Spain at the battle of Trafalgar, and gave the possession of a number of 
French colonies to the English. The war with Austria was decided, in 
a short campaign, by the capitulation of Ulm and the battle of Auster- 
litz. In the peace of Presburg, which soon followed, Austria (1.) recog- 
nised the arrangements made Dy France in Italy, including the union of 
territory to France — as in the case of Piedmont, Genoa (the Ligurian 
republic), Parma, and Piacenza — and the new government organized in 
Lucca and Piombino. (2.) Austria renoimced the part of the republic 
of Venice ceded to her by the treaties of Campo Formio and Luneville, 
which was to be united to the kingdom of Italy. The French Emperor 
was also recognised as king of Italy ; but as the crowns of France and 
Italy were eventually to be separated, the Emperor of Germany engaged 
to recognise the successor whom Napoleon should name king of Itfidy. 
(3.) The electors of Bavaria and Wiirtemberg having taken Qie title of 
king without leaving the German confederation, they are recognised by 
Austria in that quality. (4.) Austria cedes and gives up to the king of 
Bavaria the margravate of Burgau, the principality of Eichstadt, part of 
Passau, Tyrol, including Brixen and Trent, Vorarlberg, and other terri- 
tory. To the kinff of ..Wiirtemberg are ceded the five towns of the 
Danube so called, uie upper and lower county of Hohenberg, and other 
territory. To the elector of Baden the Bris^au and the Ortenau, the 
city of Constance, and the commandery of Meinau. These three powers 
shall enjoy, it is agreed, the same full sovereignty which the Emperor 
and the king of Prussia have in their estates. (5.) Salzburg and Berch- 
tesgaden, which had been given by the peace of Luneville and the report 
of the deputation of the empire, to the Duke of Tuscany, are now taken 
from the archduke Ferdinand and incorporated in the Austrian empire. 
As an equivalent, he is to have the principality of Wurzburg, which the 
French Emperor engages to obtain for him from the king of JBavaria, and 
the electoral dignity attached to Salzburg is to be transferred to this new 
territory. (6.) Hie contracting powers dispose of two German estates 
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in a very summaiy way. The city of Auo^sburg is put into the hands of 
the Bavarian king : and the office of grand master of the Teutonic order, 
with its rights and domains, is transferred to some prince of the house of 
Austria, Whom the Emperor shall designate, and in whose male line it 
shall descend. 

This humiliating pence of Prcsburg, by which Austria lost 23,000 
square miles of territory and almost 3,000,000 of inhabitants, was a pre- 
lude to the complete overthrow of the German empire. In 1806, July 
12, was siffned at Paris the Cinifederation of the Rhine (Rheinbund), 
consisting originally of the kings of Bavaria and Wiirtemberg, the grand 
dukes of Baden and Ilesse-Darmstadt, the prince primate of Germany 
(see report of deputation of empire), the duke of Berg, the princes ot 
Nassau-Usingen and Nassau- Weilburg, and many smaller princes. 
(Martens, viii. 480 onw.) To these, in time, were added the elector of 
Wiirzburg — the Emperor's brother — (see peace of Presburg), the electer 
of Saxony (who had leave from Napoleon in Dec. 1806, to call himself 
king), the dukes of Oldenburg and Mecklenburg; so that Germany was 
now split up into three parts : Austrian, Prussian, and French Germanyt 
The confederation of the Rhine was made known to the diet August 1, 
1806, and the members renounced their connection with the German 
empire — as the league had provided; soon after which (Aug. 6) the 
Emperor published an act declaring the empire extinct, laying aside the 
crown and absolving all from their allegiance. He was henceforth 
Emperor of Austria only, a title which he had assumed two years before. 
The Rhenish league was to have its own diet at Frankfort ; formed an 
alliance for all continental wars, oflensive and defensive, with France ; 
determined the contingents of the members, &c. Many estates of the old 
empire within the territory of the confederation were mediatised^ or 
brought under the sovereignty of some one of its members : thus Frwik- 
fort and Nuremberg lost their independence, and the race of knights 
holding immediately of the empire (Reichsritter) was extinguished. 

1807, July 7. Peace of Tilsit, made by Russia, and July 9, by Prussia, 
with Napoleon. (Martens, viii. 637, 661.) After the peace of Pres- 
burg, Napoleon proceeded still more boldly in his aggressions and plans 
of aggrandisement. The Bourbons were declared to reign no longer in 
Naples, and his brother Joseph was made king there ; Holland was con- 
verted into a kingdom for another brother, Louis ; his sisters received 
principalities in Italy; Murat was made grand duke of Berg; and a 
plan of creating an imperial nobility out of his generals and courtiers, 
with estates provided from the conquered territory, was vigorously 
pursued. Toward Prussia and its vacillating king he pursued a course of 
mingled insult and craft. He took Anspach into his own hands before a 
treaty permitted it ; he persuaded the king to give up Cleve and Wesel, 
which were given to Murat, on whom also Berg, ceded by Bavaria, was 
bestowed; he required him to occupy Hanover, thus leading the way 
to a collision between Prussia and England. The counsels of the 
patriotic party so far prevailed in Prussia, that war was inevitable ; but 
the aristocracy was debased, the king was weak, the system of war was 
antiquated, and the result was the utter prostration of the country. The 
campaign of 1806, by the battles of Jena and Auerstadt, and by various 
capitulations, made Napoleon master of most of German Prussia: he 
entered Berlin^ and there issued his decree called by the name of the 
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city, in pursuance of his continental system. (§ 189.) In the autumn of 
1806 his troops penetrated into Prussian Poland, Tvhere French agents 
had stirred up an insurrection, and in 1807 the Russians, Prussia's only 
hope, were defeated at Friedland. The whole kingdom was now over- 
run and conquered, and the king sued for peace. The conferences were 
attended in person by Napoleon, by the czar, and, after the first inter- 
view, by the king of Prussia ; and the result was that Alexander, fas- 
cinated by the genius of Napoleon, and guided by him in his views of 
his interests, practically abandoned his ally, who was thus forced to 
accept of the most humiliating terms possible. By the peace of Tilsit, 
Prussia renounced all its territory on the west of the Elbe, including 
Hanover — which provinces, with others in Napoleon's hands, were to 
constitute a kingdom of Westphalia under Jerome Bonaparte— and re- 
nounced also the lands acquired by the second and third partitions of 
Poland, with the southern part of West Prussia, These Polish posses- 
sions, constituted into a duchy of Warsaw — except the district around 
Bialystock, which passed over to Russia — together with the circle of 
Kotbus in Lower Lusatia, were ceded to the king of Saxony, who was to 
be made grand duke of Warsaw, and who was to have the use of a 
military road across Prussia between Saxony and Poland. Dantzig, it 
was agreed, with two leagues of territory around it, should be an inde- 
pendent district under the protection of Prussia and Saxony, with its 
ports closed to English commerce during the present maritime war with 
England. The rest of its former territory was restored to Prussia, which 
thus retained about half of its population of 10,500,000. It was obliged 
to recognise also Napoleon's new creations, the Rhenish confederation, 
the kings of Westphalia, Naples, and Holland. By conventions made in 
1808 (Martens, nouv. rec. i. 102 onw.), Prussia was forced to pay 140 
millions of francs *for extraordinary contributions and arrears of 
revenue ' — which afterward were dropped to 120 millions — and to leave 
the forts of Glogau, Stettin, and Custrin in the hands of the French until 
payment, under engagement to provision the troops and to allow military 
roads between the places thus occupied, up to their evacuation. 

The treaty with Russia contains little worthy of mention, and not 
already contained in the treaty with Prussia, unless that Napoleon agreed 
that the dukes of Saxe-Coburg, Oldenburg, and Mecklenburg- Schwerin 
should be restored to their estates, with the provision that, as long as 
the war with England should last, the ports of the two latter districts 
should be occupied by French garrisons. Also the small lordship of Jever 
in East Friesland, which came down to the czar from his grandmother, 
Catharine II., was ceded to the king of Westphalia. 

Secret articles annexed to these treaties contain the stipulations that 
the seven islands (Ionian) shall belong to Napoleon ; that if Hanover 
shall form a part of the kingdom of Westj)halia, a territory on the west 
bank of the Elbe, containing from three to four hundred thousand inha- 
bitants, shall be restored to Prussia; and that Prussia should make common 
cause with France, in case England, by Dec. 1, 1807, should not have 
consented to a peace conformable to the true principles of maritime law. 
(De Garden, x. 234, not in Martens.) 

A treaty of alliance between France and Russia, made on the same 
day with the treaty of peace, contains some noteworthy provisions : (1.) 
Russia was to make common cause with France, if, by Nov. 1,1807, England 



\ 



310 APPENDIX II. 

should not have made peace on the basis of an equal and perfect inde^ 
pendence of all flags upon the sea, and upon that of restoring to France 
and her allies conquests made since 1805. (2.) If England^ by the 1st of 
December, should not have given a satisfactory answer upo^ these points^ 
France and Russia should summon the courts of Copenhagen, Stockholm, 
and Lisbon to close their ports to the English, and to declare war against 
that nation. But if England should come to the terms of the aUies, 
Hanover should be restored in lieu of colonies conquered from France, 
Holland, and Spain. It was the knowledge of this article which led 
England in September of the same year to bombard Copenhagen and take 
the Danish fleet. (3.) In a certain event, the two parties should agree 
to remove all the provinces of the Ottoman Empire in Europe, except 
Boumelia and the city of Constantinople, from imder the Turkish yoke. 
(De Garden, x. 235, not in Martens.) 

Secret and somewhat chimerical articles between the two Emperors, 
in addition to these, are spoken of, which rest on doubtful evidence. 
Russia was to take Turkey and to aid France by its fleet to take 
Gibraltar ; the Bourbons in Spain and the house of Braganza in Portugal 
should give place to a prince of Napoleon's blood ; the Pope should lose 
his temporal power, and his kingdom be imited to the kingdom of Italy; 
the towns of Africa, as Timis and Algiers, should be occupied by the 
French, and given, at a general peace, as a compensation to Sarcunia; 
France should occupy Malta and Egypt ; all flags but those of France, 
Spain, Italy, and Russia, should be excluded from the MediterraneaiL 
£/ven an attack on the British power in India was talked of. 

1807, Oct. 27. Secret treaties of Fontainebleau, between France and 
Spain. Portugal was to be divided into three parts specially defined: 
one was to be given to the king of Etruria, in lieu of Tuscany transferred 
to Napoleon as king of Italy, one to be bestowed on the vile Godoy, 
prince of Peace, and one unappropriated. The second convention fixes 
the number of Spanish and otner troops to be employed, &c. (Martens, 
rec. viii. 701.) Portugal was accordingly occupied by Marshal Junot 
in the same autumn, and French troops, moving down into the north of 
Spain also, treat it somewhat as a conquered country. Another secret 
treaty is said to have contemplated ceding the provinces north of the Ebio 
to France, and taking Portugal in exchange. The royal family of Spain 
is alarmed, and there is talk of fleeing to America. Tumults break out, 
Godoy is put down, and, after a series of intrigues, the king and his son, 
•who were in deadly quarrel, meet Napoleon in Bayonne : the father is 
induced to abdicate tne crown, and the son, with the two other infants* 
signs an act of renunciation. A junta at Madrid is induced to ask that 
Joseph Bonaparte may be the king. lie is appointed, and Murat takes his 
place as king of Naples. The spirit of the Spanish people is roused against 
the French. A long war ensues, in which Portugal is wrested from the 
French, and Spain finally recovered, through the skill of Wellington, 
the resources of England, and the obstinacy of the Spanish character. 
To maintain a great army in the peninsula, and be equal at the same time 
to his enemies on the east, was too much for Napoleon, and this, with 
the expedition into Russia, caused his overthrow. 

1809, Sept. 17. Peace of Sweden with Russia, made at FriedrichshamiUi 
in which Finland and West Bothnia, with Aland and other islands are 
ceded to the latter power. In 1810 Sweden made a peace with Napoleon, 
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^ in which Swedish Pomerania and the isle of Kiigen are restored to her, 
^ and she agrees to adopt the continental system. (Martens^ nouv. rec. 
i. 19.) 

1809, Oct. 14. Treaty of Vienna, between Austria and France, signed 
at Schonbrunn by Napoleon Oct 15, and hence sometimes called ihQ peace 
of Schdnbnmn. (Martens, nouv. rec. i. 210.) The disasters of Prussia in 
the last war with Napoleon had roused the spirit of the people, led to a 
better military system, brought men more upright into power, and given 
rise to a set of patriotic clubs (Tuffendbtinde). The same revival of a 
German feeling spread on every side, into Austria and the lands of the 
Rhenish league. The aristocratic statesmen of Germany, stung by the 
haughtiness of N^'Poleon, encouraged by the war in Spain, and thinking 
that the people might be induced to rise against the oppressor, brought on 
by their intrigues the fourth war of Austria with revolutionary l^nce, 
while as yet the German people was unprepared for it. In this war, 
Prussia was forced to remain neutral, and Austria had no aid : for the 
expedition, sent from England to Walcheren, was too late and too unsuc- 
cessful to be of any use. In a short campaign, the Austrians, although 
little inferior to the French at Aspem and W agram, became disheartened, 
and the armistice of Znaym prepared the way for the peace of Vienna or 
Schonbrunn, which Napoleon's situation woidd have made it desirable for 
him to accept, had the terms been less hard for the other party. In this 
peace— which was declared to be common to the confederation of the 
Ilhine and the other vassals of Napoleon — (1.) Austria placed at the dis- 

gDsition of Napoleon, for the benefit of the confederation of the Ilhine, 
alzburg, Berchtesgaden, and part of Upper Austria, consisting of the 
Inn-Vieitel and the Hausruck- Viertel. This territory was bestowed upon 
Bavaria. (2.) To Napoleon, as king of Italy, were ceded the county of 
Gorz j^Gorizia) and principality of Falkeubur^ (MontefalconeJ, forming 
Austrian Friule, the city and government of Trieste, Camiola, tne Villach 
circle in Carinthia, and the country on the right of the Save, from where 
it leaves Camiola to the frontier of Bosnia, or half of Croatia, the Hun- 
garian littoral, Fiume, Austrian Istria, &c. These became the Blyrian 
provinces, with a separate French government. By this cession Austria 
was cut off from the sea, but was allowed, except for English commerce 
and products, to use the port of Fiume. (3.) To the king of Saxony were 
ceded some Bohemian villages enclosed in Saxony, and to the same king, 
as duke of Warsaw, Western or New Galicia, a district around Cracow, 
and a circle in East Galicia. Wieliczka and the salt mines were to be 
common to Austria and the Polish duchy. (4.) To Eussia was ceded a 
territory in the most easterly part of Old Galicia, which should contain 
400,000 inhabitants and not mclude the town of Brody. (5.^ The Teu- 
tonic order having been suppressed within the confederation oi the Ehine, 
the Emperor of Austria renounces on the part of the Archduke Antony, 
who was the grandmaster, this dignity conferred by the peace of Presbury, 
and consents to the disposition of the property beyond the limits of Austria 
which had been made. The employes of the order had pensions promised 
to them. — In separAe and secret articles (De Garden, xii. 136), the 
Emperor of Austria submits to a military contribution of 86 millions of 
francs, and agrees to reduce his army to the number of 150,000 of all 
kinds of troops so long as the maritime war of France with England 
should continue. By this peace Austria lost over 43,000 square miles of 
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territoiy, with 4;600;000 inhabitants. The Tyrolese, who weie making a 
heroic resifltance against France and Bavaria, were given up to their 
fate. 

1812, May 18. Peace of Bucharest, between Russia and Turkey. The 
boundary was to follow the Pruth, from the point where it came out of 
Moldavia, to the J)anube, and the Danube to the sea. In this way Bessa- 
rabia, and a small strip of Moldavia, with the fortresses of Choczim and 
Bender, became llussian. Other conquests were restored. Servia was to 
remain Turkish, but with the interior administration in the hands of the 
inhabitants. (Martens, n. r. iii. 397.) 



Treaties of 1814 axd 1816, oontaining the Great System op Paci- 
fication AND Ke adjustment WHICH FOLLOWED THE DOWNFALL OP 

Napoleon. 

The peace of Schonbrunn humbled the last enemy capable of offering 
serious resistance upon the land to the decrees of Napoleon ; and the oon-^ 
sent of the Emperor of Austria soon al'terward to give his daughter in 
marriage to the French Emperor at once showed his weakness and 
seemed to bind him to the policy of the conqueror. Even before this fourth 
war with Austria, Napoleon had commenced the policyjof uniting parts of 
Europe to his empire, instead of controlling them, as he had done at first 
by his vassals. A decree dated May 17, 1800, from his camp at Vienna, 
incorporated the Papal states into his dominions. Other portions of Italy 
were subjected to tne same process. The Swiss district of Valais was 
absorbed in the autumn of 1810. In March of the same year (Martens, 
nouv. rec. i. 327) he forced his brother Louis to cede to France all of 
the kingdom of Holland lying to the left of the Waal, or Dutch Brabant, 
Zeeland, and part of Guelders. Soon after the abdication and flight of 
Louis (July 9, 1810), the whole of Holland was made French ierritoiy. 
(Martens, u. s. 338.) A decree of the Senate of France subjected to the 
same fate all the north coast of Germany, as far as to the sea near 
Liibeck, comprising Oldenburg, the Hanse towns, Werden, parts of 
Hanover and Westphalia, Lauenburg, &c. (Martens, u.s. 346.) Against 
this high-handed proceeding in regard to the Duke of Oldenburg, the 
Emperor Alexander, his near connection, protested, who had already 
taken ofFence at the enlargement of the grand duchy of W^arsaw, effected 
at the peace of Schonbrunn. He now instituted a commercial policy 
hostile to the views of Napoleon, and in 1811 preparations were made on 
both sides for war. The only powers from which Russia could hope for 
concert of action were England and Sweden. Between England and 
Bussia there was no difficulty in arranging an alliance. But Sweden was 
slow in incuiTing the resentment of Napoleon. At length, after Swedish 
Pomerania had been occupied by the French, Sweden made an alliance 
with the czar (March 12, 1812), agreeing, in the event of war, to put 
30,000 men into Northern Germany, and receiving #ie promise of Alex- 
ander that he would aid her in the acquisition of Norway. England and 
Sweden came together in the peace of Oerebro on the 13th of July, 
1812 (Martens, u. s. 431), and on the 13th of March, 1813, England made 
an engagement, similar to that of Eussia respecting Norway, promising 
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also a subsidy of a million sterling to Sweden^ and ceding to her the 
island of Guadaloupe, taken from the French. (Martens, u. s. 568.) It 
was of great importance in the subsequent war that Sweden allowed the 
Russian army, which was in Finlana, and was to aid in the conquest of 
Norway, to be employed in Poland, and that the peace of Bucharest left 
another army free to act against the French invader. 

Napoleon, on his side, made new treaties of alliance with Prussia and 
Austria. (Feb. 24, March 1*4, 1812, Martens, u. s. 417-431.) In the open 
and secret articles of the. Prussian treaty, it is agreed that Prussia shall 
make common cause with France, without being obliged to furnish troops 
for wars in Italy, Turkey, or beyond the Pyrenees ; that the number of 
such troops in the field, in the event of war with Russia, shall be 20,000, 
besides a large garrison force ; that these shall be kept in one body as 
much as possible, and be used in preference for the defence of the Prussian 
provinces, but shall be for all new movements under French control ; 
that any part of Prussia included within the lines of operations shall be 
open to the French and their allies, except Upper Silesia and the city of 
Potsdam ; and that provisions and munitions of war shall be furnished 
to the French troops, to be charged to the contributions yet due from 
Prussia according to the peace of Tilsit. A promise is held out of an 
indemnity, in the shape of new territory, for the expenses of Prussia in the 
war, should it come to a happy issue. The fortresses of Glogau, Custrin, 
and Stettin were still held by French garrisons, and the leading patriots 
had to quit the king's presence and service. Austria stipulated to furnish, 
as her contingent, 30,000 troops and (30 pieces of cannon, in four divisions, 
imder an Austrian commander, subject to the immediate orders of their 
own sovereign. The integrity of Turkey is guaranteed. In case of the 
reconstruction of the kingdom of Poland, Austria is to hold Galicia, or, 
if that should be united to the Polish monarchy, the Ulyrian provinces in 
exchange, besides being compensated for the costs of the war by the ac- 
quisition of new territory. 

Secured thus in his rear, and strengthened by the forces of his allies. 
Napoleon crossed the Niemen, June 24, 1812, too late in the season for 
success, and returned the same autumn a fugitive, his vast army nearly 
destroyed by war, famine, and cold. The wrath of the German people, 
especially of humiliated Prussia, now began to burst forth against the 
tyrant. The first impulse was given by General York, commander of the 
Prussian contingent, who, on the 30th of December, 1812, without the 
privity of his sovereign, in a capitulation with the Russian general Die- 
bitsch, agreed to keep his army neutral in a district of East Prussia, and 
if the king should not sanction the agreement, at least to observe the neu- 
trality for two months. (Martens, u. s. 556.) The king was alarmed, but 
dragged forward by the boiling spirit of the people. A treaty made not 
long after this between Russia and Prussia, which has not seen the light, 
provided, it is said, that Prussia should recover the territory which she 
held before 1806, except Hanover, and should furnish 80,000 men for the 
war, against 150,000 to be furnished by Russia. Help was to be sought 
in the shape of an alliance with Austria, and of subsidies for Prussia 
from England. On the I9th of March, 1813 (Martens, u. s. 564), a con- 
vention was made between Russia and Prussia, in which a proclamation 
waa agreed'upon, inviting the princes and people of Germany to unite for 
the liberation of their country. Every German prince, who should not 
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respond to this appeal within a given time, should be menaced with the 
loss of his estates. A council of administration also was proyided for, 
fortified with unlimited nowers for the carrying on of the war, especially 
for occupying and controlling the parts of Northern Germany yet under 
French influence. On the 27th of March war was declared against France^ 
and the I'russians en masse formed an army of volunteers. The dukes 
of Mecklenburg, the duke of Anhalt-Dessau, the city of Hamburg, soon 
followed the example of Prussia. The summer of 1813 was full of ne- 
gotiations relating to the war, the principal of which were : (1.) Con- 
ventions at Keichenbach in the middle of June, between Great Britain 
on the one part and Russia and Prussia on the other. The parties agree 
to carry on the war with energy, the first engaging to furnish subsimes, 
and the others to have in the Held 160,000 and 80,000 soldiers respec- 
tively. Prussia promises to aid the Brunswick houses in recovering tneir 
territory, and England is to have the use and co-operation of the Russian 
fleet. (Martens, u. s. 508.) (2.) An armistice was made, June 5, be- 
tween the belligerents, Austria acting as mediator, which was to con- 
tinue imtil Aug. 10 : meanwhile a peace congress sat at Prague without 
eflfecting or being expected to effect anything. (Martens, u. s. 582.) (3.) 
Austria at length forsook Napoleon decisively, and joined the alliance (u 
the three great powers by treaties signed at Toplitz, Sept. 9, agreeing to 
furnish a quota of 60,000 troops, and to make no peace unless in common 
vnth the allies. (Martens, u. s. 596.) (4.) Bavaria, by a treaty with 
Austria, dated Oct. 8, and, in the course of the autumn, out not until the 
battle of Leipsic had decided the campai^ against Napoleon, the other 
members of the Khenish confederation, joined the allies, and this crea- 
tion of the French Emperor was dissolved. (5.) In the vnnter, Jan. 11, 
1814, Murat, king of Naples, separated his cause from that of Napoleon 
in a treaty with Austria, for the purpose of retaining possession of his 
kingdom. (Martens, u. s. 660.) (6.) The treaties of Kiel, made by 
Denmark with Sweden and with Great Britain, Jan. 14, 1814, and one 
with liussia, signed at Hanover, Feb. 8, 1814, separated from Napoleon 
his last and most honourable ally. Denmark engaged to place 10,000 men 
for the war under the control of Bemadotte, prince royal of Sweden, and 
renounced possession of Norway in favour of Sweden, who in return 
ceded to Denmark Pomerania and the isle of Kiigen, promising her good 
offices for some further indemnification. Great Britam pledged its efforts 
for the same purpose, and restored all territory gained by conquest from 
Denmark, exceptmg the isle of Heligoland, f>lartens, u, s. i. 667-683.) 
— Denmark afterward, in a treaty, signed at Vienna, June 4, 1816, ceded 
Swedish Pomerania and Riigen to Prussia, receiving in return the duchy 
of Lauenburg, except the ami or bailiwick of Neuhaus, together vnth a 
payment of two million thalers and of a considerable sum of money due 
from Sweden. (Martens, u. s. ii. 349.) 

As the allied armies reached the Khine and .entered France, various 
negotiations were set on foot, looking toward peace and the readjustment 
of the political state of Europe. The most important were, (1.) the con- 
gress of Chatillon, from Feb. 5 to March 19, 1814, in which Napoleon, 
hoping still for success in the war, made too high terms, so that nothing 
was effected. (Comp. Martens, u. s. I. 668.) (2.) While this congress 
was in session, a new treaty was made between the four great powers at 
Ohaumont, March 1, 1814. England was to fumish to the other powers a 
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subsidy of five millions sterling for the year 1814, and the parties were to 
keep in the field an army of 150,000 men each ; to aid one another in 
case of attack, &c. (Martens, u. s. 683.) Secret articles are said to 
have settled the relations of Europe on the basis afterward adopted. 
(3.) The capitulation of Paris, March 31, 1814. (4.) The abdication of 
Napoleon, in a treaty made by him with Austria, Kussia, and Prussia, 
April 11, to which England acceded, as to the main points, April 27. 
Napoleon renounces all right of sovereignty in France and everywhere 
else for himself, his family, and his descendants. His domains in France 
are to go to the crown. He and the Empress are to preserve their titles 
during life, and his near connections are to be styled princes of his 
family. The isle of Elba is given him as his principality, with an annual 
revenue of two million francs, chargeable to France, one half reversible 
to the Empress, and the duchies of Parma, Piacenza, and Guastalla are 
assigned to the Empress Maria Louisa. From these duchies their son is 
to derive his title. Two and a half millions of francs are granted as an 
annual revenue to members of his family ; Josephine also, and Eugene 
Beauhamois, are provided for. Napoleon is to have an armed corvette 
and a guard of 400 men at his disposal. The allied powers promise that 
France shall adopt and guarantee this treaty. (Martens, u. s. i. 0^)6.) 

The immediate arrangements consequent upon the downfall of Napo- 
leon were made. 

1814, May 30, at the first peace of Paris, consisting of treaties, nearly 
identical, between France, now under Louis XVIIL, and each of the four 

freat powers. (Martens, nouv. rec. ii. 1-18.) The limits of Frauce are 
y this treaty to be what they were in 1792, with some augmentations 
on the eastern frontier, which are particularly specified. France renoun- 
ces all sovereignty over districts in Europe outside of these limits : Mo- 
naco is to be as it was before 1792, ana Avignon, the Venaissin, Mont- 
belliard, and all other enclai^es within these limits are to be French 
territory. Great Britain retains Malta, Tobago, and St. Lucia, the isle 
of France with its dependencies, and the part of St. Domingo which 
Spain ceded to France m the treaty of Basel in 1795, and which Great 
Britain engages to cede back to his Catholic Majesty. All other places 
gained by conquest from France, rights of fishery, &c., she places on the 
footing of 1792. Sweden restores Guadaloupe to France, and Portugal 
restores French Guiana, as it was at that date. (For other arrangements 
see the next article.) 

By a separate and secret article of this treaty, which appears in Mur- 
hard's Nouv. Suppl. i. 329, the disposal of the territories renounced by 
France in the open treaty, and the relations tending to produce a system 
of real and durable equilibrium in Europe, were to be decided upon by 
the allied powers atnonff themselves. Thus France was to have no voice 
in the leading measures of the coming congress. But in fact, at the 
Congress of Vienna, the adroit audacity of Talleyrand and the disagree- 
ment of the allies between themselves secured for France a considerable 
amount of influence. 

1815, June 9. Final act of the Congress op Vienna, the most im- 
portant document, in an international respect, of modern times. The 
peace of 1814, just spoken of, provided for uie meeting of such a congress 
within two months, m order to complete the arrangements there begun, 
but it was not opened until Nov. 1, 1814. It closed June 11, 1§15. 
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Eight powers composed the congress — Great Britain, Bussia^ Austria^ 
l^ussia, France, Spain, Portugal, and Sweden ; but the Spanish repzcf* 
sentative refused his signature, on account of the dispositions touching 
the three Italian duchies of Parma, Hacenza, and Guastalla, as well as 
for otiier reasons aflecting the pride of Spain. The congress was for 
some time seriously disturbed by the claim of Ilussia to appropriate the 
entire grand duchy of Warsaw, and of Prussia to swallow up Saxony. 
What should be done with Belgium was also a problem of some difficulty. 
In March the alarming news reached the congi'ess that Napoleon had left 
Elba, that he had landed in Ei-ance, that he had recovered his throne 
without a struggle. He was put under the ban of Europe, a new com- 
pact was made by the four great powers with many accessories, on the 
2oth of March, for the maintenance of the peace of Paris, and in June 
the iield of Waterloo baffled this attempt of the wonderful man to regain 
his lost power. 

The Congress of Vienna was a meeting of dictators for arranging the 
affairs of Europe according to their arbitrary views, and in effect required 
the smaller powers to submit to their decrees, without a share in th^ 
deliberations. To perfect the arrangements which appear in the final 
act, a multitude of special compacts had to be made, some of which were 
annexed to that instrument, and declared to be a part of it. For the 
final act see JMartens, u. s. ii. 379; Martens and Cuasy, iiL 61; 
Wheaton's Int. Law, Appendix; Kliiber's Acten des Wiener-Congrefls; 
and conip. Flas-san, Hist, du Cong, de Vienne, 3 vols. Paris, 1829. 

The leading points of this instrument are the following : 

1. The grand duchy of Warsaw was united, as a kingdom of Poland, 
imder a distinct administration, to the liussian empire, with the excep- 
tion (1.) of the territory restored to Prussia, under the name of the grand 
duchy of Posen ; (2.) of the districts in Eastern Galicia taken from 
Austria by the treaty of Schcinbrunn and now restored ; (3.) of Cracow 
and a temtory around it, which was constituted into a free neutral re- 
public, the privileges of which are defined in a treaty annexed to the 
final act. * The Poles,' it is stipulated, * subjects of Ilussia, Austria, and 
Prussia, respectively, shall have a representation and institutions of a 
national character, regulated by the mode of political existence, which 
each of the governments, to which they appertain, shall judge it useful 
and suitable to grant to them.' 

2. Prussia, having thus lost a considerable part of its Polish spoils^ 
was anxious to get the whole of Saxony into its hands, whose kin^, as 
the vassal of Napoleon, in the new adjustments of Germany found no 
favour; but Austria was jealous and prevented this, so that only a part 
of Saxony, seven-thirteenths of the territory and two-fifths of the popu- 
lation, became Prussian. The former territory of Prussia, such as it was 
before the peace of Tilsit, was in general restored. New acquisitions on 
the east side of the Rhine, besides the part of Saxony just spoken of, 
were a portion of Fulda and of Hanau, the city of W etzlar with its 
territory, the duchy of Berg with lands formerly belonging to the bishop- 
ric of Cologne and more lately incorporated in tliis duchy, the duchy of 
Westphalia, such as it was under the grand duke of Hesse, the county of 
Dortmund, Corvey, the lands of sundry mediatised princes, and the poB- 
sessions of the house of Nassau-Dietz, ceded by the king of the Nether- 
lands, or their equivalents received in exchange for them from other 
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members of the house of Nassau. On the west bank of the Bhine, 
Prussia acquired a territory which was formerly in the main the duchy 
of Juliers, and part of Cleves and Guelders and of the two archbishoprics 
of Colop^ne and Treves. 

3. The king of Great Britain, as king of Hanover, received from 
Prussia, Hildesheim, Goslar, East Friesland, the lower county of Lingen, 
and part of Prussian Miinster ; and ceded to Prussia the parts of the duchy 
of Lauenburg lying east of the Elbe, with other smaller districts. Lauen- 
burg was soon transferred to Denmark. (See peace of Kiel, p. 409). 
The commerce on the Ems, and at Embden, which now became a Ilano- 
verian port, was to be open to Prussian merchants without restriction, 
and Hanover engaged to keep the river in a navigable condition vdthin 
its own territory. 

4. Austria recovered nearly all that she lost in 1797 by the treaty 
of Campo Formio or afterward, whether iA or out of Germany, except 
the Austrian Netherlands, and acquired that part of the Venetian lands 
in the peninsula which Napoleon appropriated, and all other territory 
between the Tessin, the Po, and the Adriatic, together with the Valtelline, 
Bormio, and Chiavanna, formerly pertaining to the Grisons, as well as the 
former republic of Kagusa. 

6. The duchy of Wurzburg, as the peace of Presburgmade it in 1805, 
and the principality of Aschaffenburg, which formed a part of Napoleon's 
grand duchy of Frankfort, were given to Bavaria. 

6. The city of Frankfort was restored to its condition in 1803. 

7. In lieu of the duchy of Westphalia, the grand duko of Hesse ac- 
quired a territory on the left bank of ;the Rhine, in the late department 
of Mt. Tonnerre, containing 140,000 inhabitants. The landgrave of 
Hesse-Homburg was restored to his estates, from which he had been 
ejected in consequence of the formation of the confederation of the Rhine. 
Several princes — the last named, the dukes of Oldenburg, Mecklenburg- 
Strelitz, Saxp-Ooburg — received grants of territory on the Prussian 
frontier beyond the Rhine, in the late French department of the Sarre, which 
was to be placed under Prussian protection, and to serve as small change 
in future adjustments. All German lands not before disposed of, on the 
left bank of the Rhine, were given to Austria. 

8. The Germanic body, including the king of Denmark as duke of 
Holstein, and the king of the Netherlands as grand duke of Luxem- 
burg, was constituted into a confederation of equal members, thirty-eight 
in number, having seventeen votes in an ordinary assembly, and sixty- 
nine votes in a general assembly, in which latter organic laws and other 
affairs of great importance were to be brought forward. The diet was to 
be permanent, under the presidency of Austria, to meet at Frankfort, and 
to adjourn for not more than four months. In a general assembly a vote 
of two-thirds was required for the passage of any measure. The con- 
federation being intended for the protection of all Germany and of each 
member against foreign powers, no member was allowed to nego- 
tiate or make truce or peace with any state with which the con- 
federation should be at war. Differences between the confederates were 
to be pursued without force of arms, and submitted to the diet, which 
should intervene between the parties in the first instance by a medi- 
ating committee, and, if a judicial sentence should be necessary, by an 
^ Austragalinstanz ' or court of high arbitration. In the ' act concerning 
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the federative constitution of Germany * (Martens, u. s. 358), which 
accompanies the final act, it is declared that in the states of the con- 
federation there shall he assemhlies of estates or of deputies (' eine landes- 
standliche verfassung'); that all Christian confessions shall enjoy 
equality of civil and political rights ; and that the civil disahUities of the 
Jews ought to he removed as far as practicahle. To the mediatised 
nohility, who had before 1806 an immediate connection with the empire, 
privileges were allowed in respect to rank, taxation, privileged courts, 
exemption from military duty, the exercise of civil and criminal juris- 
diction over the settlers on tneir estates in the first instance, and, when 
their estates were great enough, in the last instance. The act of con- 
federation was amended in 1820, 1832, and 1834 j overthrown in 1848-^, 
and restored in 1851 . 

0. The Dutch United Provinces, with the larger part of the Austrian 
Netherlands, were constituted, as the peace of Paris had determined, into 
a kingdom of the Netherlands, under the prince of Orange-Nassau, to 
v^hicli territories the grand duchy of Luxemburg, including a part 6l 
the duchy of Bouillon not ceded to France, was added, by way of com- 
pensation for German possessions parted with by the Orange family. 
Luxemburg remained a German state and made the kinof a member of 
the diet. The town of Luxemburg was to be a fortress of the confeder- 
ation. — In a convention signed at London, Aug, 13, 1814 (Martens, u. &• 
67), England engaged to restore to Holland all the colonies, factories, and 
establishments she had gained by conquest since 1803, except the Cape 
of Good Hope, Demerara, Essequibo, and Berbice. 

10. The relations of Switzerland are determined by a declaration of 
the powers forming the congress, dated March 20, 1816 (Martens, u. s. 
167) by the act of accession of the cantons of the same date (ibid. 173), 
and by the final act. Switzerland is to take the relation of perpetuid 
neutrality (§ 156), and, in order to secure this end the better, a treaty 
with the king of Sardinia of May 26, 1816, provides that the provinces 
of Chablais and Faucigny, south of Lake Leman, and all of Savoy north 
of Ugine, shall assume the same neutral attitude. To the old nineteen 
cantons, Geneva, Valais, and Neufchatel are added — the latter under 
Prussian sovereignty, which continued from the peace of Utrecht until 
1848. The territory of Geneva is enlarged by a cession of a small 
district in Savoy. The routes from Geneva along the lake in both 
directions — by Versoix in France toward the canton of Vaud, and by the 
route of the Simplon through Savoy toward Valais — are to be exempt 
from transit dues and examination of merchandise. The former bishopnc 
of Basel and most of the territory of Bienne are united to the canton of 
Berne. 

11. Sardinia gained the tracts called the imperial fiefs, which had 
been attached to the Ligurian republic of Napoleon, and the territory of 
the former republic of Genoa, including the island of Gapraja. The 
limits of this kingdom are nearly the same as in 1792, but the boundaiy 
of France, as determined by the first treaty of Paris, is made to take in a 
portion of Savoy then contained in the French department of Mont 
Blanc, viz., most of the sub-prefectures of Chambery and Amiecy. 

12. The Archduke Francis of Este, his heirs and successors, were to- 
hold the duchies of Modena, Beggio, and Mirandola, according to the 
limits which they had by the treaty of Campo Formia. Tho Aicb-' 
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duchess Maria-Beatiix of Este, her heirs and successors, were to hold the 
principalities of Massa and Carrara, with the imperial fiefs in Lunigiana, 
which last might be exchanged for other properties between Modena and 
Tuscany at the will of the parties. — ^Tuscany, as it was before the treaty 
of Luneville, was restored to the duke of the Austrian line, Ferdinand, his 
heirs and successors, and to this territory were added the part of Elba 
formerly under the suzerainty of the king of the Two Sicilies, Piombino, 
certain imperial fiefs formerly enclosed in Tuscany and ' T^tat des Pre- 
sides/ — The duchies of Parma, Piacenza, and Guastalla were granted, as 
was provided by the treaty of abdication of Napoleon (see p. 315), to the 
Empress Maria Louisa, and the reversibility of these terntories — ^saving 
the old rights of reversion of Austria and Sardinia — was to be 
determined by common agreement between the five leading powers and 
Spain. Such an agreement was made at Paris, June 10, 1817. (Martens, 
n. r. iv. 416 onw.) It related especially to the Spanish ducal house of 
Lucca. — The congress of Vienna established the tifanta Maria Louisa, 
and her male heirs in Lucca as a duchy, added to the revenues of the 
duchy a rent of 160,000 francs, to be paid by Austria and Tuscany ; and 
gave the reversion, in case of failure of the line or their removal to 
another establishment, to Tuscany. The duke of Tuscany engaged to cede 
certain districts to the duke of Modena, whenever the reversion of Lucca 
should fall to him, viz. : Fivizzano, Pietra Santa, Barga, and others. 
By the treaty above mentioned, of June 10, 1817, it was agreed that, 
after the decease of the Empress Maria Louisa, her duchies of Parma, 
Piacenza, and Guastalla — with the exception of certain districts on the 
left bank of the Po, enclosed in the dominions of Austria, which should 
belong to that power — should go to' the Lucchese house. The reversion 
of these duchies, in case of the extinction of the branch of the Infant Don 
Charles Louis, was to follow the provisions of the treaty of Aix-larChapelle 
(1748), and of a separate article of the treaty of 1815 between Austria 
and Sardinia. (See Martens, n. r. ii. 298, and for that article Murhard, 
XV. 41.) This separate article confirms the rights of reversion of 
Sardinia to the duchy of Piacenza, but adds that the city of Piacenza 
with a radius of 2,000 toises from the crest of the glacis shall appertain, 
in case of such reversion, to Austria, for which she shall give to Sardmia con- 
tiguous territory equivalent in population and revenue. — The Holy See was 
restored to the possession of its former territory, viz. : the Marches with 
Camerino and their dependencies, Ponte-Corvo, the legations of Bologna, 
Kavenna, and Eerrara, except that part of the latter situated on the left 
bank of the Po. Austria was to have the right of garrison in Ferrara, 
and Comacchio. — The king of Naples, Ferdinand IV., was re-established 
on the throne of the Two Sicilies. 

13. The allies engage to use their best endeavours to induce Spain to 
yield up Olivenza and other places gained by the treaty of Badajos in 
1801 to Portugal. The restitution of French Guiana to Portugal has 
been already mentioned. 

14. For the arrangements of the congress in regard to river navi- 
gation, compare § 6%, and Martens, u. s. &4. For its rule touching the 
rank of ambassadors, compare § 94, and Martens, u. s. 449. For the 
declaration concerning the slave trade, see Martens, u. s. 432. 

1814^ Dec. 24. Treaty of peace made at Ghent, between Great 
Britain and the United States. (Martens, u. s. ii. 76, in a French 
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translation.) Its lending features are general restitutioD, provision for 
tlio arrangement of boundaries, silence on the subject of maritime rights 
and the impr(>8sment of seamen, and an engagement of the parties to en- 
deavour to put an end to the slave trade. (Compare § 55^ 198.) 

1815, Nov. 20. Second treaty of Tans, after Napoleon's final down- 
fall, consisting of four separate instruments, of the same tenor, between 
France and each of the four great powers. By this treaty, (1.) the 
limits of France toward Belgium, Germany, and Savoy, were somewhat 
narrower than the peace of 1814 had made them, being brought back 
nearly to the line of 1700. In this way the fortresses of Philippeville and 
Marienburg, with the whole of the duchy of Bouillon, insteaa of a part 
of it, were transferred to the kingdom of the Netherlands ; Saarlouifl, 
Saarbriick, and the course of the Saar been me Prussian ; the fort of Lanr 
dau, and a French tract on the right of the Lauter, went ultimately to 
Jiavaria: half the bridge between Strasburg and Kehl pertained to 
Baden ; a portion of the district of Gex on Ijake Leman, between the 
cantons of Vaud and Geneva, was added to the latter ; and the districts 
of Chambery and Annecy were restored to Sardinia. The neutrality of 
Switzerland and of a part of Savoy was extended to a district defined 
by a line drawn from Ugine (see act 'of the Congress of Vienna) through 
the lakes of Annecy and Bourget to the Rhone. The French fortress of 
Iluningue (Iliinningen), near Basel, was to be demolished. (2.) An 
indemnity of seven hundred million francs was to be paid to the allies. 
Their troops, not exceeding 150,000 in number, were to have militaiy 
occupation of France, at the expense of the country, in certain specified 
places, for not more than live years, but might be withdrawn at "flie end 
of three years, if the security of Europe should permit. (Martens, u. s. 
ii. G82.) — By a convention of the four powera and France, made at Paris, 
Nov. -5, 1815, the seven Ionian islands were to constitute a. free state 
under the protect(jrate of Great Britain, with a resident lord high com- 
missioner appointed by that power, a legislative assembly, &c.; the 
military force of the islands to be commanded and their forts to be gar- 
risoned by Great Britain — the British garrisons being paid by the 
republic. [These islands, long Venetian, then the prey of France (treaty 
of Campo lormio, 1707), then, after being for a short time left to them- 
selves, first under Turkish and afterward under Russian protection, then 
restored to France (peace of Tilsit, 1807), and conquered by England, 
have recently passed from under the protectorate of England into union 
with the kingdom of Greece, 18G3.] (Martens, u. s. Q^3.) — ^The woihs 
of art which Napoleon had gathered from various countries of Europe 
were restored by another special instrument to their former owners. 
(Martens, u. s. G32 onw.) 



Tkeaties op the Age of Reaction akd Intekventiox. Prominencb 
OF Questions eelatixg to Turkey and to Itaxt. 

1815, Sept. 26. The Holy Alliance. Compare § 46. 

1818, Autumn. Congress at Aix-la-Chapelle, of the four allies and 
France. Compare § 46. (Martens, nouv. rec. iv. 549r560.) By an agree- 
ment dated Oct. 9, the troops of the allies are to evacuate France on or 
l)efore the last day of November, and to give up the forts, as they were 
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when the occupation began. Some of the indemnity, agreed to in 1815 
and still due, is remitted. France joins the holy alliance. For the 
protocol of Nov. 21, comp. § 94. 

1820, Oct. 28 and onward. Congress of Troppau, afterward removed 
to Laybach, § 46. 

J822, October. Congress of Verona, § 46. 

1826, Oct. 7. Convention of Ackerman, between Russia and Turkey. 
In general a restatement of the peace of Bucharest (1812), confirming the 

Srivileges of Servia, and restoring the mode of electing the hospodars of 
loldavia and Wallachia. A certain control over the power of the sultan 
to dismiss them from office is acquired by Russia. (Martens, n. r. vi. 1053 
onw., esp. the separate acts.) 

1827, July 6. Treaty ot London between Great Britain and Russia, 
to which France afterward acceded. (Martens, u. s. viii. 282 and 463.) 
These powers offer their mediation to Turkey on behalf of Greece, which 
shall be, they propose, a vassal state under the sultan, like the Danubian 
piincipalities. On the 20th of October the Turkish fleet was aunihi- 
lated at Navarino, and in 1828 the Morea was cleared of the troops 
of Ibrahim Pacha. The boundaries of liberated Greece were thus 
enlarged. 

1828, Feb. 22, Treaty between Russia and Persia signed at Tourk- 
mantchai', by which Persia ceded the khanats of Erivan and Nakhitsh^van 
promised an indemnity of twenty millions of silver roubles, and agreed, as 
m the treaty ratified at Tifiis, Sept. 15, 1814, that no ships of war, except 
Russian, should navigate the Caspian. (Martens, u. s. vii. 564.) By this 
treaty of Tiflis, Persia gave up to Russia seven khanats south of the Cau- 
casus, of which the Russians were actual masters, and renounced all claim 
to Daghestan, Georgia, Imeritia, Mingrelia, Abchasia, &c. (Martens, u. s. 
iv. 89.) 

1829, Sept. 14. Treaty of Adrianople between Russia and Turkey. 
(Martens, u. s. viii. 143.) Russia restores her conquests. The Pruth to 
bound the two countries as heretofore to the Danube, and the Danube to 
the Black Sea, but in such sort that the islands in the river shall be 
Russian territory. The boundaries in the east are so drawn that a part 
of Turkish Armenia, with the city of Akhalzik and the fortress of Akhal- 
kalaki, passes under Russian sovereignty. Turkey also concedes that the 
sovereignty of Russia extends over Georgia, Imeritia, Mingrelia, Gouriel, 
and other Caucasian countries. Passage is allowed through the Dardan- 
elles and Bosphorus, or, in other words, the Black Sea is opened to vessels 
of nations at peace with Turkey, and Russia has the right of navigating 
the Danube. The prior agreements with regard to the Danubian princi- 
palities are confirmed, and the hospodars are to be appointed for life, being 
removable for crime only. 

1831, Nov. 15. Treaty for the definitive separation of Belgium from 
Holland, signed at London between the five powers on the one part and 
Belgium on the other. Comp. § 49, § 155. (Martens, u. s. xi. 390.) 

1832, May 7. Convention of London between France, England, and 
Russia on the one part, and Bavaria on the other. (Martens, u. s. x. 550.) 
The crown of Greece, now made a kingdom, is offered, with the autho- 
risation of the Greek nation, to the king of Bavaria, to be worn by his 
second son, Frederic Otho, and accepted. The limits of the kingdom are 
to be fixed by treaty with Turkey, according to a protocol of Sept. 26, 
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1831. A loan to the king of Greece is guaranteed by Buaria, mdjiftli 
confont of the chambers and the parliament can be obtained, byFoK 
and England. 

18;W, July 8. Convention of Unkiar-Skelessi, between Rontal 
Turkey, after the victories of Ibrahim Pacha in Syria and Ant^l 
and the peace of Kutaiah between him and Turkey, May 6, 1882. ftl 
two parties form an alliance, agreeing to aid one another in case of fttii 
when 8uch aid is invoked. In a secret article it is added that Bw 
exempts Turkey from rendering such aid on condition that abe d«| 
the Dai-danelles against foreign vessels of war. (MartenSy n, b. zL(R4 
In a protest of France against this treaty, as likely to give m toil 
armed inter\'ention of Kussia in the internal affairs of Turkey, itii*l 
that, if circumstances demand, France shall act as if no sodi tM 
existed. (Martens, u. s. 6o0.) Comp. what Dr. Wheaton sayB ii i\ 
History, part 4, §§ 20, 30, of this treaty and tbose of AckenniBW 
Adrianople. I 

1842, Auor. 0. Treaty of Washington, for adjustment of thehmrnhf 
between the United States and the British possebsions on the nordnift 
For the rules of extradition then made, comp. § 70. For the discnsMi 
on the right of search, comp. § 202. For the arrangements to snppreatk ' 
slave trade, comp. § J 19(), 200. (Martens, nouy. rec. gen., contiBiiif 
Martens, nouy. rec. iii. 456.) 

1844, Nov. 28. Treaty between the dukes of Tuscany Lucca, ■! 
Modena, in view of the death of the Empress Maria Louisa, dnchea i 
Parma. This event took place Dec. 18, 1847, when the duke of L«B 
would become duke of Parma, Piacenza,and Guastalla, and Lucca miii 
become Tuscan. (See Congress of Vienna, No. 12.) The duke of Lnoei 
(future duke of Parma) agreed to cede to Modena, Guastalla and tk 
Parmesan territory on the right bank of the Enza. Modena renounni 
to Tuscany the vicariats of Barga and Pietra Santa (Act of Cong. ^ 
Vienna, Art. CII.) — which were to become Modenese yyben Lucca ehoiM 
become Tuscan — and to Parma the districts of Bazzano and Scuranooi 
the left bank of the Enza. Tuscany cedes to Parma its possessiona ii 
the Luni^iana, Pontremole, Bagnone, and their dependencies. The* 
arrangements rounded off the duchies, and did away with eneh» 
Austria and Sardinia — whose rights of reversion were affected^ that d 
Austria to Parma and Guastalla, that of Sardinia to Piacenza, both ^ 
rived from the treaty of Aix-larChapelle— concurred, and modified tk» 
rights in such sort tnat the reversion of Austria was made to apply ti 
the new Parmesan territory in the Lunigiana, and was passed over ti 
Sardinia by way of indemnity for the loss of the town of Piacenxa, 
which, by a special article of May 20, 1815, concluded at Vienna, w« 
to become Austrian whenever the duchy of tiie same name should revert 
to Sardinia. (IVIartens, n. r. g., xv. 1-42.) — ^In the spring of 1860 tli€« 
duchies, with Romaena, by a revolutionary action and the consent of the 
people, were annexed to the kingdom of Sardinia. 

1848, Feb. 2. Treaty of Guadalupe-Hidalgo, by which Texas, New 
Mexico, and Upper California were ceded to the United States, which 
agreed to surrender all other conquests, to pay Mexico fifteen millions of 
dollars, and to assume all claims of its citizens against Mexico, decided or 
undecided, arising before the signature of the treaty. (Murhard| xiy. 7.) 
For Article XXII. of this treaty, comp. § 152. 
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1848. DiflSculties in Schleswig-Holstein, Denmark and Germany 
the subject of a number of treaties. See under 1864. 

1856, March 30. Treaty of Paris after the Crimean war, between 
France, Austria, Great Britain, Sardinia, and the Ottoman Porte on the 
one part, and Bussia on the other. (Martens, n. r. g., xv. 770.) By this 
treaty (1.) the Black Sea is neutralised and opened to the commerce of 
all nations, but interdicted to flags of war, excepting that a certain force 
can be kept on foot for revenue purposes by Turkey and Kussia, who 
pledge themselves to maintain no naval arsenals on its coasts, § 57. In 
accordance with this, the old Turkish principle is to be maintained, of 
admitting no vessels of war into the Dardanelles and the Bosphorus, the 
only exceptions being those of light vessels in the service of the lega- 
tions of friendly powers, and of the powers who have a right under the 
treaty to station certain vessels at the mouths of the Danube. (Articles 
XL-AlV.) (2.) The Danube is thrown open to commerce, § 68w (Art. 
XV.-XIX.) (3.) The limits of Bessarabia are somewhat altered, with 
the intention of taking away from Bussia the command of the mouths 
of the Danube, and the tract thus ceded by Kussia is added to Moldavia. 
(Art. XX.-XX VI.) The places taken in the war from Bussia are restored. 
(Art. IV.) (4.) Moldavia and Wallachia, as states under the suzerainty 
of Turkey, are confirmed in their privileges by the Sublime Porte, and 
guaranteed in them by the contracting powers ; but no exclusive protec- 
tion over them can be exercised by any of the guaranteeing states, nor 
any separate right admitted of interfering in their internal affairs. They 
are to have an independent national administration, liberty of worship, 
legislation, and commerce, an armed national force, and a revision ot 
their laws^ made under a joint commission of all the contracting parties. 
A new organization of these principalities shall be arranged by a con- 
vention at Paris of the treaty-making powers, and a hatti scherlf^ con- 
formed to the decisions of that convention, shall be the instrument under 
which their organization is to proceed. They are allowed, in concert 
with the Porte, to adopt measures against foreign aggression. If internal 
disorders should break out in them, the Porte shall have an understand- 
ing with the other parties to the treaty, concerning measures to be taken 
for the purpose of maintaining or establishing legal order, but no armed 
intervention can take place without the previous accord of the aforesaid 
powers. (Art. XXI.-XXVII.) For the convention, organising the prin- 
cipalities, which was signed at Paris, Aug. 19, 1858, see Martens, n. r. g. 
xvi. 2, 60. (5.) Servia, with its privileges, is placed under the same 
guaranty. The Sultan's right of having garrisons there is to remain as 
it had been. (6.) The Sultan is invited to participate in the European 
advantages of public law and concerted action, and is secured in the 
independence and integrity of his empire. The firman of Feb. 18, 1856, 
placing all Christian sects in Turkey on a level vdth Mohammedans, in 
respect to life, property, religion, &c., is acknowledged by the other 
powers, who, however, disclaim all right to interfere between the Sultan 
and his subjects, or in the internal administration of his kingdom. (Art. 

vn.-ix.) ^ 

By a declaration of April 16 certain important rules of maritime law 
are adopted bv the parties to this peace. See §§ 175, 122. (Martens, 
u. B. XV. 791.)— Three powers, Austria, France and Great Britain, unite 
in a special guarantee of the independence and integrity of the Ottoman 

t2 
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empire. All infractions of the treaty in that directJon will heconsdmd 
as ca*HH belli. (Ibid. 7iK).) 

IkV^. The treatii>8 of this year, opening China to seTenl of tk 
Chri<=>tian powern, are remarkable, as bringing that country in a degm 
within the pphere of the law of nations. In the French treaty of Jint 
27 1 it is said that the diplomatic aprents shall enjojr, where they raii^ 
the privilejres and immunities frranted to them by the law (f mdim, 
that is to 8«y, their persons, family, house, and conespondenoe M 
bo inviolable, Sec. Consuls or consular a^nta may be appointed fa 
certain sea and river ports. The right of building houses, chmdi^ 
schools, &c. in the open ports is admitted. Frenchmen may lesotli 
places in the interior and ports not open to foreign commeice, i^ 
armed with passports given by French diplomatic agents and ooonk 
Members of all Christian communions shall have n^edom of peM 
and worship, and missionaries passing into the interior, providedirtt 
passports as above, shall be protected. No obstacle shall be put b tb 
way of any Chinese embracing Christianity. (Ibid. xvii. I. 1.) » 

*18ol), July 11. Preliminaries of peace concluded at VillafranctW 
tween Austria, France and Sardinia, followed by a definitive peace ngael 
at Zurich Nov. 10 of the same year. (Ibid. xvL 2, 616.) The tnitki 
are three in number, two between Austria and each of the other puliB^ 
and one in which all three are concerned. Austria cedes to Fnuoe, ni 
France transfers to Sardinia nearly all of Lombardy. The boundaiyliM 
of the ceded territory runs from the southern limit of Tyrol on theltfi 
di Gai-da, through the middle of that lake, to the vicinity of the fbrtn* 
of Peschicra, until it strikes the circumference of a zone made by andi* 
of 3,500 metres plus the distance from the centre of the fort to the ov!t»' 
most part of the glacis ; thence along that circumference to where it 
strikes the Mincio ; thence along the main channel of the JVCndo to Lb 
Grazie, and thence in a direct line to the Po; thence along the moi 
channel of the Po to Luzzara, where the former boundary line of A» 
trian and Sardinian territory comes to the river. It is also airreed tiiit 
Austria shall receive from France a payment of 40 millions of flori«; 
being a portion of the national loan of 1854, in return for which Saidioii 
shall pay France 100 million francs, in Hve per cent, stock, besides 60 
millions toward the cost of the war. The new government shall assune 
three-fifths of the debt of the Lorn bardo- Venetian Monte, or bank fa 
loans. In the treaty between France and Austria the two parties promiie 
to favour an Italian confederation under the Pope, of which, when estib- 
lished, the Venetian part of the Austrian dommions in Italy shall bei 
member, although still remaining subject to the Austrian crown. In tiie 
same treaty it is said that the rights of the dukes of Tuscany Modem 
and Parma, to their dominions, are reserved as being outside of tlifl 
authority of the contracting parties, and not capable of being changed 
except with the concurrence of the powers which made the treaty d 
Vienna of 1815. 

As a sequel to this cession of Lombardy, by a treaty signed at Turin, 
March 24, 1860, Sardinia cedes Savoy and the arrondissement of I^ce to 
France, the parts of Savoy near Switzerland being transferred subject to 
the condition of neutrality imposed on them in 1816. § 1^. (Martens, 
nouv. rec. gen. xvi. 2, 639.)— By these two last treaties and the subse- 

1 Quite recently we learn that a Chinese translation of Dr. Wheaton's Ekmeat» 
is in preparation (18G4.) 



APPENDIX n. 325 

quent events in Italy the arrangements of the Congress of Vienna are 
effectually set aside, as it regards one important part of Europe, and the 
control then given to Austria over Italian affairs is lost. 

Other acquisitions made by the kingdom of Sardinia came principally 
by revolution, armed intervention, and popular vote. Tuscany, Parma, 
Modena and the Boman legations were annexed after popular vote by a 
decree of March, 1860. Garibaldi's revolution in the two Sicilies 
was followed by the occupation of Umbiia and the Marches, and by a 
popular vote in the same year. Gaeta surrendered in Feb. 1861, and 
in the same year the kingdom of Italy took its name. Finally, the 
ecclesiastical state has been absorbed in the kingdom during the present 
summer (1870), armed occupation and popular vote here also going 
together. 

1863, July 13. Treaty relating to the throne of Greece, between 
Denmark on the one part, France, Great Britain, and Russia on the 
other, as the three protecting and guaranteeing powers under a con- 
vention of May 7, 1832. Otho, the King of Greece, of the Bavarian 
family, had been expelled in a revolution in the autumn of 1862. After 
some negotiations the crown was offered to a prince of Denmark by 
the Assembly of Greece, under advice of the great powers. Great 
Britain meanwhile proposed to abandon the protectorate of the Ionian 
islands in view of their union with Greece, if the powers which were 
parties to the treaty of Nov. 6, 1816, would give their consent, and if 
Greece should remain a monarchy. The King of Denmark came into 
the treaty on behalf of a member of his family. Its principal articles 
were, (1.) That the King of Denmark, on behalf of Prince George, son 
of Prince Christian, accepts for him the hereditary sovereignty of 
Greece, offered by the Assembly in the name of the nation. He is to 
take the title of George I., and Greece is to form an independent con- 
stitutional monarchy. (2.) The Ionian islands shall become a part of 
Greece whenever the Ionian parliament, with the courts of France, 
Austria, Russia, and Prussia, shall consent. (3.) The crowns of Denmark 
and Greece shall never be united on the same person. (4) The lawful 
successors of George I. shall profess the faith of the Orthodox Oriental 
Church. (6.) The Government of the Ionian islands shall be advised by 
Great Britain to add ten thousand pounds sterling to the civil list of the 
Greek King ; and the three great powers above named shall each an- 
nually give up four thousand pounds sterling of the interest on the debt 
due from the Greek Government, to be used as a personal dotation to the 
King, besides the civil list established by the law of the State. (Martens, 
nouv. rec. gen, xvii. 2, 79, Annuaire des Deux Mondes for 1862, 1863, 
or xii. 999.) 

1864, March 29. Treaty relative to the union of the Ionian islands 
with Greece, between the three protecting powers (as above) and Greece, 
carrying out in substance an arrangement of Nov. 14, 1863, to which 
these three powers, v^th Austria, were parties. (1). The seven Ionian 
islands — their consent being given through their parliament, and Great 
Britain's abandonment of her protectorate having been accepted — are to 
form a part of the Greek Uaonarchy. (2.) The islands of Corfu and Paxo, 
with tneir dependencies, shall enjov perpetual neutrality. By the 
treat V of Nov. 14, 1863, this neutrahty extended over all the Ionian 
islands and their waters, but was now made more limited at the request 
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of the Greek GoTermneDt. (3.) Existing commercial arrangements are to 
remain in force, subject to modifications to be made within fifteen years. 
(4. ) The Estiiblished Greek Church of the islands, the special protection 
enjoTed by the Komnn Catholic Church, liberty of worship, civil 
equality, are to remain in force, according to the present Constitution of 
the islands. (6.) The additions to the civil list of the King of Greece, 
advised in the treaty of July 13, 1863, are agi'eed to by the legislative 
assembly of the islands, and by the three powers. (See that treaty, 
under No, 5.) (6.) By the treaty of Nov. 14, 1863, the fortresses of Corm 
and its dependencies were to be demolished before the withdrawal of 
the Britisu troops which guarded them. Nothing is said of that matter 
in this treaty. The Greeks desired to retain them, but they were dis- 
mantled as far as possible. (7.) The three courts guarantee the condition 
of the inlands as an independent constitutional monarchy. (Annuaire, a. s 
1000-1004.) 

1864. Difficulties regarding Schleswig-Holstein, from 1848 to the 
peace of Vienna, Oct. 30, 1864. To understand the better this confused 
series of events, we may premise, (1.) That Schlesvng, a Danish, but, ex- 
cept in the north, German speaking duchy, and Holstein, a duchy per- 
taining to the Germanic boay under the King of Denmark (who nad 
been also, since 1815, as Duke of Lauenburg, a member of the Confedera- 
tion), had formerly joint estates, which, however, for 120 year& 
had not been called together. In 1831 the King of Denmark granted 
them estates in the shape of two houses, one for each duchy, with no 
power of final action. (2.) In 1846, Christian VIII. of Denmark, whose 
son Frederic VII., king from 1848, was childless, issued a patent de- 
claring the * royal law * of succession in force for Schleswig, Lauenburg, 
and part of Holstein ; and expressing the intent to bring the rest of 
Holstein into closer union with the rest of tlie kingdom. This royal law 
of Frederic III., made in 1665, gaye to descendants of females the right 
of succession on the extinction of the male line. (3.) If the King of 
Denmark encroached on the rights of a Germanic duchy, the act could 
be brought before the diet, and a military execution be ordered, if judged 
best. One or more Germanic states, acting through a civil commissioner, 
and a militaiy force of definite size, could be charged with this execu- 
tion, the time for the continuance of which was to be limited. (4.) The 
duchies of Schleswig and Holstein claimed agaipst Denmark the right 
of having a voice in a new constitution binding upon them, the right of 
a united Government, the right of not being consolidated with the king- 
dom of Denmark, and that of following their old laws of succession in 
the male line only. (5.) Denmark was struggling for closer union of the 
component parts of the state, or rather consolidation of the difierent 
territories under the king. The duchies were German, for the most 
part, in feeling. At the same time the craving for unity in Germany ww 
becoming very strong, and took a democratic direction. (6.) We just 
hint at the events in Germany — at the revolutionary year of 1848, with 
the * Vorparlement,' the * Keichsparlement,' the vain attempt to estab- 
lish an empire under the Kin^ of Prussia, the reaction and substantial 
return to the federal constitution of 1815. (1848-1851.) We see a con- 
tinual desire, especially in North Germany, for greater political unity, a 
jealousy between Prussia and Austria, a desire, for example, on the pait 
of the latter to bring her non- Germanic states into the ConfederatiOQi 
with the ultimate probability of a conflict between the two great powen 



APPENDIX Ilr 827 

in regard to the hegemony among the Germans. There is manifest, also, 
a want of loyalty towards the constitution on the part especially of 
Prussia, and a disposition to alter or destroy it. 

In 1848, Frederic VII. of Denmark, on succeeding to the crown, an- 
nounced a constitution^ under which the kingdom and the duchies were 
to have common estates. (Nouv. rec. gen. xi. 492.) The deputies of 
the estates of the duchies upon this petitioned the king to convoke the 
two estates, for the purpose of deliberating together, to submit to these 
estates the project ot a constitution for Schleswig-Holstein, and to obtain 
admission for Schleswig into the German Confederation. The king's 
answer not being satisfactory, the duchies revolted, and set up a pro- 
visional government (ibid. 496) ; the German diet decided to protect the 
jfight of union between the duchies ; the King of Prussia was deputed 
to mediate, and secure from Denmark the withdrawal of its troops from 
Schleswig ; and it was decided in the * Vorparlement ' that the affairs of 
Schleswig were within the competence of Germany. 

Aug. 26, 1848. Convention of Malmo. Federal troops were raised, 
and, penetrating into the duchies, drove out the Danes ; but as interfer- 
ence trom abroad was threatened, the Prussians withdrew their forces, 
and, with the authority of the central power, made this armistice. It 
provided that all laws applied to the duchies since March 1848, should 
be held null and void; that a new government emanating from the 
parties to the truce — ^Denmark and Prussia — should replace the pro- 
visory government; and that the troops of Schleswig should be sepa- 
rated from those of Holstein. Lauenburg likewise, during the armistice^ 
should be governed by commissioners, like the other duchies. The 
armistice was to last seven months. (Ibid. 546 et seq.) The estates of 
the duchies refused to accept this armistice. (Ibid. 661.) The prin- 
ciples of Prussia in regard to the duchies were, about this time (Ibid. 
498), that they were independent states, and states closely united to- 
gether, and that the male line reigned in them. The fundamental law 
of the duchies, as projected under the provisory government, may be 
found pp. 631-646 of tne same volume. They form ^ a united, insepa- 
rable, and indivisible state ; every change in the limits of territory im- 
plies a change of the constitution j ' and * they form a part of the Con- 
federation of the German states.' 

July 10, 1849. Armistice of Berlin for six months, between Prussia 
and Denmark, in which neither the duchies nor the Confederation joined. 
The convention of Malmo was very distasteful at Frankfort. On its 
expiration German troops were sent into the duchies with a stadtholder ; 
but the army of the revolted duchies suffered a severe defeat from the 
Danes at Fredericia, in Jutland. By the armistice the Prussian army 
was to evacuate Jutland; a commission of three, one a Dane, one a 
Prussian, and one an English umpire, were to manage affairs in 
Schleswig; and no troops should be allowed in the duchies except 
those of the contracting parties^ with a small Swedish force. (Ibid, 
xiv. 544.) 

Secret articles of the same convention provided that, in case the 
duchies or their army offered armed resistance to the truce, whether act- 
ing alone or aided by one or the other of the German contingents, Den- 
mark would be free to use all means of force at its command, in which 
case Prussia promised to withdraw its troops, and any officers who were 
serving in the army of the duchies. (Ibid. 699-701.) 
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A protocol of the Mine date, made with the concamnce of the 
British Minister at Berlin, ^ves among the preliminary articles of a 
peace, the^e : that SchloAwitr shall have a separate constitution, for law 
and internal administration, from Holstein, its political miion with Den- 
mark bfing left intact ; and that Ilolstein shall have a representative 
constitution as soon as passible. The parties agree to denumd the gua- 
ranty of the great powers fur the strict execution of a definitive peace in 
regard to the duchy of Schleswig. The question of succession in Den- 
mark is to be regulated in concert with the same powers. (Ibid. 542-543.) 

July 2, 1)<50. Treaty of peace made at Berlin between the King d 
Prussia, for himself and lor the Confederation, and the King of Denmark, 
the British Minister concurring in this treaty also. (Ibid. zr. 840.) 
By this act no great progress was made towards a final adjustment of tiie 
question of the duchies. The Kin^ of Denmark might claim the inte> 
yention of the German Confederation for the support of his legitimate 
authority in Ilolstein; and, if intenrention were withheld, might be 
free to use armed force. Commissioners were to be appointed to nx the 
boundaries of the territory of the Danish kingdom and that included in 
the Confederation. The parties to the treaty reserved the rights they 
had before the war. This was accepted by the states of the Confedera- 
tion, and ended the war between it and Denmark, but not that between 
Denmark and the duchies. The King of Prussia, under the same date, 
agreed to withdraw all Prussian troops stationed in the three duchies, 
and to put no obstacle in the way of military measures which, after the 
evacuation, should be taken in the duchy of Schleswig by Denmark. 
(Ibid. 343.) 

By a conyention at 01m utz, Nov. 29, 1850, Austria and Prussia 
agreecl to send commissioners into Ilolstein requiring suspension of 
arms, and making threat of a military execution in case of refusal 
A.n army of 25,000 men, of each of these nations, was to be sent in case of 
refusal. (Comp. ibid. 348.) But the rights of Holstein and its relations 
with Schleswig were to be on the basis of the utattts quo ante beUwn. 
The duchies obeyed. 

Negotiations in 1851 and 1852, in which Austria and Prussia acted 
for the Confederation, brought Denmark and the Confederation to an 
understanding in regard to the relations of the kingdom to the duchies. 
To use nearly the words of the editor of the nouv. rec. g^n^ral, M. Samm- 
wer (vol. XV., pp. 322 and onw.) : Denmark engaged (1.) not to incor- 
porate the duchy of Schleswig in the kingdom of Denmark, and to ^e 
no step tending thereto. (2.) The non-political relations uniting Schles- 
wig and Holstein shall be preserved. (3.) The organisation of the 
monarchy shall be such that no part shall be subordinate to another. 
(4.) Such organisation shall require the concurrence of the duchies of 
Schleswig, Ilolstein, and Lauenburg, and of the chambers of Denmark. 
(5.) Schleswig and Holstein shall have special ministries for justice, 
worship, instruction, interior administration, domains and imposts, com- 
merce and industry. (6.) Foreign affairs, finances, the army, council of 
state, shall be common to the two duchies and the kingdom. (7.) The 
estates of Schleswig and Holstein shall have a decisive voice in all those 
affairs which were of their resort according to the constitution of 1831 ; 
that is, in all laws relating to imposts, rights of persons and rights of 
property. Hence it is agreed that a common representative system ibr 
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all tbe monarcliy, with a decisive Toice, shall not be constituted to the 
prejudice of the competence of the separate asdcmblies. (8.) Danish and 
German nationalities shall be equally protected in Schleswig. 

On their part the German powers agreed to restore the territories 
occupied by their troops to the authority of Denmark, and promised 
to sanction a law of succession for the integrity of the Danish monarchy. 
(Ibid. XV. 366 and onw.) These arrangements contained new diflScul- 
ties in themselves, and were not fulfilled with entire uprightness by 
Denmark. 

1852, May 8. Treaty of London, sanctioning a projected succession 
in Denmark. The kin^ and his uncle, the only members of the direct 
male line, had no children. This new pragmatic sanctiorij to which 
Austria, France^ Great Britain, Prussia, Ilussia, Sweden and Norway, 
with Denmark, were parties, provided that, on the extinction of the 
direct line descended from Frederick III. — ^in whose reign, and in 1665, 
the admissibility of cognates to the throne became a royal law — Prince 
Christian of Schleswig-Holstein-Sondersburg-GlUcksburg, and his issue 
in the male line by Louisa, bom Princess of Hesse, should have a right 
to the throne, ana to the succession in all the states actually united in 
the Danish monarchy. The contracting parties declare, however, that 
the existing rights and obligations of the King of Denmark and the 
German Confederation, as established by the federal act of 1815 and the 
existing federal law, are not altered by the treaty. To this treaty other 
sovereigns were invited to accede, and did so to a great extent ; but 
several of the powers of the Germanic body — ^Baden, Bavaria, Grand- 
ducal Hesse, the Mecklenburgs, Saxe- Weimar, and Saxony — refused to 
join in the transaction, chiefly on the ground that, as the matter belonged 
to the Confederation, which had not considered it, they could not take 
an independent course (nouv. rec. g^n. xvii. 2, 313 et seq). 

The next years did not put an end to the troubles between Denmark 
and the duchies. A coneritution on the plan of provincial estates was 
published for Schleswig, and one for Holstein in 1854, and the common 
constitution was put into operation in 1855, without consulting the pro- 
vincial assemblies. Against this action of the Government deputies 
from the duchies in the Danish general assembly protested in 1856, and 
the complaint of Holstein was supported by the two great German 
powers. The diet of Germany took up the affair, and, after much nego- 
tiation, in 1858 the King of Denmark revoked the general constitution 
as far as it related to the two German duchies (Holstein and Lauenburg), 
as well as portions of the provincial constitution of Holstein, and a certain 
obnoxious ordinance concerning the establishment of a common ministry 
of the interior. A resolution of the diet of Germany in February 1861, 
will show the state of controversy at that time. It was that the Danish 
regulation determining the quota of Holstein, in the budget for 1861- 
1862, and the financial law of July, 1860 were illegal, as having been 
published without the consent of the provincial estates of Holstein. 
Unless satisfactory concessions should be made within six weeks, the 
diet would proceed to a military execution in Holstein. Denmark 
ofiered to make that duchy an autonomous part of the monarchy ; but 
this did not satisfy the estates, who objected to the law of succession as 
not having received their consent, and demanded that the ' expenses on 
account of the mUitary obligations imposed by the German Confederation 
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should be charged to the general treasnry of the monarcbj.* The decree 
of executioD on the part of the diet was suspended. 

Schlettwig especially now came into the loreground. It was said that 
the relatione of Schleswig towards Denmark; having been fixed ^in 1851- 
1852) by agreement between Austria and Prussia, representing the Con- 
federation, and Denmark, could not be altered by unilateral arrangements. 
On the part of Denmark, it was denied that those conventions tied the 
hands of that Government towards Schleswig. At this time a proposi- 
tion was made to Denmark by England to this effect : that all the 
demands of the German diet for Holstein and Lauenburg should be 
complied with ; that Schleswig should have the power of governing it- 
self without being represented in the Danish general assembly (the 
Kigsraad) ; that a normal budget for the kingdom and the three auchies 
should be adopted ; and that extraordinary expenses should be sanctioned 
both bv the assembly and the separate assemblies or estates of the duchies. 
To this advice the other great powers gave their sanction, but the 
maintenance of a common constitution for the kingdom and for Schleswig 
was regarded by the Danish statesmen as a question of life and death 
for that country. 

An ordinance of March 30, 1863, emanating from the King of Den- 
mark, complained of interference on the part of the German Confedera- 
tion, and declared that, in all affairs common to the parts of the monarchy^ 
the legislative power for Ilulstein would be exercised by the king and 
the estates of the duchv. This isolation of Holstein was complained of 
by Austria and Prussia, for themselves and for the Confederation, as 
contrary to the arrangements of 1851, 1852; and the diet resolved, July 
9, 18<>3, to advise the king to make known within six weeks his readiness 
to establish a general constitution, uniting by a similar connection the 
three duchies and the kingdom, either on the oasis of the arrangements 
of 1851, 1852, or on that of a proposition made by the British Govern- 
ment, Sept. 24, 1862. This resolution, which looked towards military 
execution, was to be communicated to the king, as far as the German 
duchies were concerned, by the diet's envoy, and, as far as Schleswig was 
concerned, by the representatives of Austria and Prussia at his court It 
was replied, that a federal execution on Holstein for the purpose of 
forcing tlie king to a certain course in Schleswig was against international 
riglit. Sweden and the British Government enforced the same view. 
But the execution was decided upon, and was put into the hands of 
Austria and Prussia with Saxony and Hanover. (Oct. 1, 1863.) Civil 
commissioners, with a force from the two last-mentioned states, backed 
by a superior Austrian and Prussian force, were to direct the measures 
of execution, and to administer the affairs of Holstein and Lauenburg. 

Such was the state of things when Frederic VII. of Denmark died, 
Nov. 13, 1863, and Christian of GlUeksburg took the throne. The 
parties to the London Treaty of May 8, 1852 (see above), * recognised 
as permanent the integrity of the Danish monarchy,' but * the reciprocal 
rights and obligations of the King of Denmark and of the German Con- 
federation were not altered by the treaty.' The question of succesdon 
in Schleswig-Holstein now became a practical one. There was a ciy in 
Germany for the revival of the ancient law of succession in the male 
line. Neither the confederation nor the duchies, nor all the pretendents 
to the succession, had acceded to the treaty. The Prince of Augusten- 
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burg gave out word that he would assume the government in the duchies 
as the legitimate ruler. Austria and Prussia declared themselves ready 
to observe the London treaty, if the aiTangements of ]851, 1852, which 
were the consideration for which they joined in that treaty, were carried 
out. The complication was increased by the act of the new Danish 
king, who swore to observe a new constitution, just before adopted by 
the Danish Rigsraad, which incorporated Schleswig into the kingdom, 
properly so-called. This constitution, according to the Prussian states- 
man, Bismarck, should de declared by Denmark not applicable to Schles- 
wig, or the German states would hold th/»mselve8 to be released from 
their obligations towards Denmark, especially as it regarded the Treaty 
of Succession of London of 1852. And the German States which had 
acceded to that treaty declared themselves free from its obligations, be- 
cause it had not been consented to by the diet, and because Denmark h»d 
not fulfilled its engagements of 1851, 1852. 

In Dec. 1863, a military execution was set on foot. Holstein and 
Lauenburg were soon occupied, and the royal authority there was sus- 
pended. Early in 1864 the Prince of Augustenburg was proclaimed in 
Schleswig-Holstein, and took oath to support a constitution made there 
in 1848. Denmark was advised by the great powers to yield. And it 
was given to be understood that, in case of a war with Germany, she 
could count on no aid from France, England, or Russia. 

About the same time Austria and Prussia proposed to the diet to 
intervene in the affairs of Schleswig on international grounds, arising 
out of its virtual incoi-poration into Denmark by the recently proclaimed 
constitution. The diet not being disposed to adopt their proposal, 
these two governments declared themselves bound to take into their 
own hands the defence of the rights of the Confederation, and to get 
Schleswig into their possession as a pledge of the engagements made 
by Denmark in 1851, 1852. They carried out this purpose. Their 
armies drove the Danes out of Schleswig, entered into Jutland, took 
Fredericia by storm in March, and the fortress of Duppel in April j while 
the Danes, inferior on the land, vexed the commerce of the Germans on 
the sea. 

In the spring of 1864, while the war was in progress, conferences 
were held in London between plenipotentiaries of Austria, the German 
Confederation, Denmark, France, Great Britain, Russia, and Sweden, 
with the effort of an-anging a peace between Denmark and Germany. 
The protocols of the conferences, the first of which occurred April 20, 
and tne last June 25, are given in the nouv. rec. g^n. xvii. 2, 347-470. 
Various attempts to harmonise the views of the parties proved abortive. 
On the 28th of May the Austrian representative demanded the complete 
separation of the two duchies from Denmark, and their union as one 
state under the hereditary Prince of Augustenburg. Lord Russell pro- 
posed to separate from Denmark Lauenburg, Holstein, imd that part of 
Schleswig which lies not farther to the north than the mouth of the 
Schlei and the line of the Dannewerke. The public debt was to be 
divided equitablv, the German powers were to renounce all right of inter- 
ference in Danish affairs, to erect no fortresses and to build no ports in 
ceded lands, and the future condition of the territory was not to be 
settled without their consent. Denmark, in its weakness, was ready to 
consent to this arrangement. This^ too, failed to satisfy the parties. On 
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their side, the three great powers — France, Knsfiia, and Enffland — ^might 
have saved Denmark bj intervention, but Russia had not been disposed 
to take this step. The French Emperor now declared that he did not 
think France essentially interested in insisting on the line of the Schlei — 
having probably an expectation that, by letting Prussia aggrandise herself, 
he coula gain a corresponding advantage for France. England could not 
well interfere alone. Thus Denmark was left to her weakness and her 
obstinacv. An armistice, made amid the conferences, now came to an 
end on tlie 2(3th of June. The island of Alsen was occupied a day or 
two after, and a landing on one of the larger Danish islands was threat- 
ened. The Danish king now gave way, an armistice was granted to 
him July 19, and conferences were heldat Vienna by his representatives, 
with those of Austria and Prussia. 

1804, Oct. 30. Peace of Vienna between the parties ^ust mentioned. 
The preliminaries had been agreed upon Aug. 1. The King of Denmark 
renounces all his rights over the three duchies in favour of the Emperor 
of Austria and the King of Prussia, promising to consent to their 
arrangements. A part of Jutland, lying within Schleswig and to the 
south of the northern boundary-line of the district of Kibe, is ceded by 
the King of Denmark in order to be incorporated in Schleswig, and an 
equivalent portion of Schleswig is to form part of the kingdom of Den- 
mark. Arrangements are made for the payment by the duchies of their 
portion of the Danish debt, and for the restoration of vessels vnth their 
cargoes captured by Denmark during the war, whether Austrian, 
Prussian, or German, and of cargoes belonging to the subjects of these 
states captured on neutral vessels, as well as of ships seized by Den- 
mark on military grounds. The troops of Austria and Prussia are to 
evacuate Jutland within three weeks. (Martens, nouv. rec. g^n. xviL 
2, 474-486.) 

With this treaty the German Confederation had nothing to do, and it 
was not even commimicated to their assembly. Austria and Prussia 
having joint possession while the Confederation had its old rights, and 
Prussia having ulterior views of its own, questions could not fail to arise 
in regard to the government of the duchies, especially ns to whether the 
Duke of Augustenburg should be accepted provisionally as their ruler. 
As a prevention of future diihculties between the two governments, they 
entered, 

August 14, 1866, into the convention of Gastein, by which the joint 
dominion was divided between the parties. Schleswig was to be con- 
trolled by Prussia, Holstein by Austria, and Lauenburg was to be a pos- 
session of the crown of Prussia on the payment of 2,500,000 Danish 
rix-dollars to Austria. The port of Kiel in Holstein was to be used by 
the vessels of both parties, but the command and police of the place was 
to be in the hands of Prussia, with the right of Duilding and occupying 
fortifications there, until a federal fleet should bo created with Kiel for 
its port, which Austria and Prussia should propose to the diet. Rends- 
burg was to become a federal fortress, and at present to have an Austro- 
Prussian garrison with alternating command. Prussia could maintain 
two military routes in Holstein, from Liibeck to Kiel, from Hamburg to 
Rendsburg, with a telegraphic line between the latter places, and with 
the right of constructing and directing a canal from the North Sea to 
the Baltic through Holstein^ for which duties equal for all nations, and 
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only sufficient to keep it in repair, might be levied. The intention of the 
parties was to bring the duchies into the Zollverein, and Austria would 
give a representative of Holstein full powers for that purpose. Lauen- 
burg was freed from all the expenses of the war, which should be assessed 
on the other duchies in the ratio of population. (Annuaire des Deux 
Mondes for 1864-1865, or vol. xiii. p. 971.) 

The arrangements of Vienna and Gastein, contrary to the treaties of 
1815 and of London in 1852, formed without the consent of the diet, of 
the inhabitants, and of the claimants of the dukedom, were regarded by 
the French and British Governments as violations of public law, and they 
alarmed and displeased many of the secondary German powers. Bavaria, 
Saxony, and Hesse-Darmstadt proposed in the diet that the two great 
powers should be requested to convoke a free house of representatives in 
Holstein, in order to co-operate in the settlement of questions relating to 
the Elbe duchies, and to act in view of the admission of Schleswig into 
the Confederation. (Nov. 4, 1865.) This measure was substantially de- 
feated. Prussia showed a disposition to regard the claims of the buke 
of Augustenburg as worth nothing, and to treat Schleswig as if it had no 
rights. Austria, on the other hand, favoured or endured the pretensions 
of the duke. Difficulties arose between these two powers. The half year 
before the beginning of the war of 1866 was filled up with negotiations 
and efforts to bring them into harmony, with a Prussian scheme to 
remodel the diet, with armaments and counter armaments. In May, 
1866, Austria announced to the diet its inability to settle the questions 
with Prussia regarding the duchies in conformity with the law of the 
Confederation, and placed the management of the affairs, ^ which were 
of a character wholly German,' in the hands of the Federal assembly. 
Soon after this, Prussian troops entered Holstein, professedly to maintam 
the right of occupying Altona jointly with Austria, which the latter 
declared .to be contrary to the convention of Gastein, and a ground for 
war if the troops should not be recalled. (June 8.) Three days later the 
diet was informed by Austria that Prussian troops were in occupation of 
Holstein, and that the emperor had abstained from repelling force by 
force. (June 11.) After other three days the diet voted to accept a 
motion, made by Austria and proposed in the preceding session, that the 
federal army should be mobilised. The Prussian representative there- 
upon declared that the constitution of the Confederation was dissolved, 
and that his functions had ceased. (June 14.) The Emperor of Austria 
on the 17th of June issued a manifesto, in which he says that Prussian 
troops had entered Holstein ; that the estates convoked by the imperial 
governor had been dispersed by force ; that the legitimate authority in 
Holstein, given by the Treaty of Vienna in common to both powers, 
had been claimed by Prussia exclusively; and that, when the Con- 
federation saw in these doings a violation of treaties and ordered the 
mobilisation of the federal army, Prussia took the fatal step of declaring 
that she went out of the Confederation, demanded of the German 
governments the adoption of a so-called plan of reform, which in 
reality was nothing but a division of Germany, and sent troops against 
governments which remained faithful to the federal pact. The war 
now began. 

The states which took the side of Austria were Saxony, Hanover, 
Hesse-Cassel, Hesse-Darmstadt^ Nassau, Frankfort, and the South German 
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states. The other states of North Germany left the Confederation^ 
nearly all of them, in June, and were under the control of Prussia. The 
war was short, and ended in favour of the Prussian arms — the more easily 
as Austria had an Italian war on her hands. The army of Hanover 
capitulated on the 20th of June. By the 8rd of July a series of victories 
over the Saxons and Austrians ended with the final one of Sadowa, hy 
which the Austrian forces were completely broken, and the wi^ was 
opened to Vienna. In July the troops of the Confederation on the Khine 
were defeated by inferior Prussian forces, and the war was extinguished 
in that quarter. Two days after the battle of Sadowa the Emperor of 
Austria put Venetia into the hands of Napoleon, hoping to secure him as 
an ally, out he acted only as a mediator. 

l^<ii30, July 20. Convention of Nikolsburg in Moravia. The prelimi- 
naries of peace, arranged at this place, had K)r their basis that Austria 
should go out of the Confederation, should recognise Prussia's new ac- 
quisitions of territory, and should consent to a substitute for the existing 
iederal union. Austria was to give up no territory but Venetia ; and 
Saxony, which had been occupied by the enemy in the war, was to be 
restored to its former limits. Prussia engaged to obtain the adhesion of 
Italy to these preliminaries whenever Venetia should be transferred. — 
The secondary states of the Confederation, which had sided against 
Prussia, paid her indemnities for the expenses of the war, Bavaria 30, 
W^urtemberg 8, Baden 6, Hesse 3 millions of florins, and Saxony 10 
millions of thalers. Thej consented to the preliminaries of Nikolsburg 
relating to a confederation in North Germany and to territorial acquisitions 
of Prussia, and made several other arrangements, among which were 
cessions of territory, as that of Hesse-Horn burg made by Hesse-Darmstadt 
Saxony, although entire in its territory, submitted to terms galling to an 
independent state, as to that of being occupied by mixed garrisons — 
the garrisons of Konigstein being exclusively Prussian — until the reor- 
ganisation of things, and to that of being represented by Prussian 
international agents, where it had no legations of its own, or where they 
were vacant. (Comp. Annuaire des Deux Mondes, xiv. for 1866, 1867, 
863-367.) 

1866, Aug. 23. Peace of Prague, on the basis of the preliminaries 
of Nikolsburg. The leading provisions are these: The Emperor of 
Austria consents to the union of the Lombardo-Venetian kingdom with 
the kingdom of Italy, on condition of the liquidation of the debts 
chargeable to the ceded territory in conformity with the treaty of 
Zurich. (Art. H.) The Emperor of Austria recognises the dissolution 
of the Confederacy, and consents to a new organisation of Germany, in 
which Austria is to have no part. He promises to recognise the closer 
federal union to be founded north of the Main by the King of Prussia, 
and gives his consent to a union of the German states south of that 
line, which is to have national ties with the North German Confedera- 
tion, and an independent international existence. (Art. IV). — ^Austria 
transfers to Prussia all rights over the duchies of Schleswig and Holstein 
acquired by the Peace of Vienna of Oct. 1864, with this reservation, 
that the inhabitants of Northern Schleswig [t.e., of the Danish part] 
shall be united to Denmark, if they express the desire by a free vote. 
(Art. V.) — Prussia allows Saxony to subsist in its actual territorial ex- 
tent, reserving, however, for a special treaty with Saxony questions 
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touching the expenses of the war and its future position in the Con- 
federation of North Germany. Austria promises to recognise the new 
organisation which the King of Prussia shall estahlish in North Germany, 
including territorial changes which shall he its conse(juence. (Art. Vf.) 
The next articles (VII.-X.) contain sundry provisions growing out of 
the dissolution of tne Confederacy, and others for the relief of persons 
in the duchies. — Austria agrees to pay to Prussia, for part of tne ex- 
penses of the war, 40 millions of thalers, minus 16 millions which she 
has a right hy the afore- mentioned Treaty of Vienna to exact from the 
duchies, and 5 other millions to he set off against the support of Prussian 
armies in Austrian territories until the conclusion of the peace — that is, 
a net sum of 20 millions. (Art XI.) — All past treaties, not dissolved 
by the extinction of the German Confederation, are renewed. (Art. 
XIII.) — (Annuaire des Deux Mondes, u. s. p. 804.) 

By a Prussian decree of Sept. 20, 1866, certain conquered portions 
of the old confederation — Hanover, Electoral Hesse, Nassau, and Frank- 
fort — were incorporated into that kingdom. Schleswig-Holstein became 
Prussian by the Peace of Prague, and Lauenburg by the convention of 
Gastein. ^ 

The results of the war and of the treaties were thus the hegemony 
of Prussia and the exclusion of Austria from Germany, a large accession 
of territory to Prussia, with four and a half millions of inhabitants, 61 
millions of thalers as an indemnity, and new seaports rendering naval 
extension possible. (Comp. Annuaire, u. s. p. 368.; 

For the constitution of the Confederation of North Germany, adopted 
April 17, 1867, by 22 states, see the Annuaire, u. s. 810. See also Law- 
rence's recent Commentary on "Wheaton, ii. 1-76 (which has been of 
essential service in preparing this sketch of the Schleswig-Holstein 
quarrel), and Prof. F. Thudichum's Verfassungsgesch. Schleswig-Hol- 
steins von 1806-1852. Tubing. 1871. 

1871, Feb. 26. Preliminaries of a neace signed at Versailles, be- 
tween France and Germany, terminating the brief but sharp war which 
began in July of the year 1870. Prince Leopold of HohenzoUem had 
been a candidate for the vacant throne of Spain, vrith the privity of 
King William of Prussia, his remote relative and the head of his house. 
By instructions, Count Benedetti, the French ambassador, demanded of 
King William the declaration that he approved of the renunciation, and 
the assurance that it should never be resumed. The king formally re- 
fused what was demanded, and granted no more audiences to the ambas- 
sador. This was at Ems, July 13, 1870. Two days after, Ollivier, the 
French minister of state, in the Corps Legislatif declared the refusal to 
give audience a cause of war, and asked for a credit of fifty millions of 
mmcs. This credit was granted, although a number of members at- 
tacked the imustice and inopportune haste of a war with Germany. On 
the 23rd of «July a proclamation of the Emperor Napoleon affirmed that 
the honour of France had been woimded by Prussia, so that war was in- 
evitable. The principle events of this war were as follows : Aug. 6, 
battle of Worth or Froschwiller. Aug. 16, battle of Mars-la-Tour near 
Metz, and also of Toul. Aug. 18, battle of Metz. Sept. 1, battle of 
Sedan. Sept. 2, capitulation of Sedan ; 100,000 prisoners taken : the 
Emperor Napoleon surrenders himself to the Prussians, Sept. 4, a mob 
at Paris demands the fiJl of the dynasty and the proclamation of a Be* 
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public. Sept 19, Paris is inyested. Sept 23. Toul taken. Sept 28, 
St^a^bur|r capitulates. October 27, capitulation of Baxaine at Metx with 
ail iuimense arniT. Nov. 8, Verdun taken* Xor. 10, Xeuf-Biisach sor- 
rendere. Dei*. l2, Phalsbourgr surrenders. 1871, Jan. 18, King of 
Pruftfiia takes the title of German Emperor by xequeot of all the sovem- 
ment<*, and a new Empire is constitut«Ki. Jan. 28, capitulation of Purls, 
by a convention at Versailles, which also provided that there ahonld be 
a general armistice, except in the theatre of war in the South-east of 
France, and that elections for a legislative body should proceed freely 
throughout all France. 

The ])nncipal provisions of the preliminary peace of Feb. 26, 1871, 
were : ( 1^ the continuance of the armistice on condition that from Marcb 
3, after three days* notice, it mifirht be renounced ; (2) the agreement to 
pay to Germany five thousand millions of francs at certain specific 
terms, one-fifth in 1871, and the evacuation of troops to depend on the 
payments; (3) to cede to Germany Alsace and part of Lioiraine. The 
ceded territory included the departments of Haut-Rhin, except Belfoit 
and a tract around it, about eighty-three English square miles of the 
department of Vosges, Bas-Rhin, a small part of Meurthe, and a luge 
part of Moselle. (Comp. Peace of Westphalia, Append, ii. p. 874, under 
iCo. 2 ; Peace of Ryswick, pp. 380, 381 ; first Peace of Paris in 1814^ p. 
410 : and second Peace of Paris, p. 416.) 

The definitive ti-eaty of May 10, 1871, rectifies the boundary fixed by 
the preliminary treat}- at two points : the district around Belfort, which 
with the city and fortress is to continue French territory, is enlarged 
and made to include some twenty villages^ in consideration of which, 
the line between the borders of Luxemburg and the river Ome at the 
northern end of the newly-gained land is made to run somewhat more to 
the westward. (Art. 1., and additional Art. 111.) Other articles define 
the times of payment of the original sum agreed upon, or make other 
transitory provisions. 

The acquisitions of Germany by these treaties were a territory of 
about 5,500 English square miles, containing 1,597,765 inhabitants, all 
of which once belonged to the German Empire. 

1871, May 8. Treaty between the United States and Great Britain 
for the settlement of pending questions between the two countries. This 
treaty provides (1) for the settlement of claims, generally known as the 
Alabama claims, in the way of arbitration. (Articles I.-XVIL) The 
tribunal of arbitration is to meet at Geneva ; three rules are laid down 
as applicable to the case, to which rules the parties bind themselves for 
the future, and invite other maritime powers to accede to them. (Art VI.) 
The arbitrators may give a sum in gross as their award for any failure 
of Great Britain to fulfil any of her duties as a neutral in the case before 
the tribunal, or if they prefer to decide simply that Great Britain has 
failed in fulfilling her duties in regai*d to particular vessels, according to 
the rules of international law, and especially in regard to the three rules, 
then a board of assessors is to be appointed, whose ofiice shall be to 
decide what claims are valid and what amounts shall be paid, on 
account of failure in duty, in regard to each vessel. (Arts. VII., A.) (2.) 
Articles X VIII.-XXX1 1 1, contain (a) an adjustment of difficulties in regard 
to fisheries of vessels from the United States on the coasts of British North 
America. This matter is arranged substantially as it was in the leci- 
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procity treaty of 1854 in regard to giving rights to persons of each 
nationality of fishing on the coasts of the other. (6.) Lake Michigan, 
certain rivers of Alaska, and the St. Lawrence from 45° north latitude to 
the sea, are free and open to the people of hoth nations, (c.) Fish and 
fish-oil, with small exceptions, the produce of fisheries of the United 
States, or of the Dominion of Canada, or of Prince Edward^s Island, are 
to he admitted into each country, respectively, free of duty. (Art. XXI.) 
(d.) Commissioners are to he appointed to determine what compensation, 
if any, ought to he paid hy the United States for the privileges accorded 
to citizens of the United States in regard to the fisheries, regard heing 
had to the privileges conceded to subjects of Great Britain in Art. XXI. 
(e.) Privilege of transit without payment of duties, and of transporta- 
tion from one place to another in the territory of each nation across the 
territory of the other, is conceded. (3.) The question respecting a 
part of the boundary line on the Pacific — whether it ought hy the treaty 
of 1846, Art. I, to be run through the Kosario straits or through the 
Oanal de Haro, was to be submitted to the Emperor of Germany, whose 
award as to the meaning of the treaty should oe final and conclusive. 
(Articles XXXIV.-XLIL) 

As a sequel to the treaty, we may mention briefly the results of the 
arbitrations, which, and especially that at Geneva, have been looked on 
with very great interest, owing to the hope that the peaceable decision 
of the very important questions submitted may be an example and an 
omen for tne future. 1. The tribunal at Geneva, where, besides two 
members appointed by the parties, Switzerland, Italy, and Brazil fur- 
nished each a member, met Dec. 15, 1871, and in consequence of a claim 
for indirect damages made in the * case ' of the United States, to which 
Great Britain objected, it was uncertain for a time whether that govern- 
ment would not withdraw its case from consideration altogether. On the 
15th of June, 1872, however, the tribunal decided that they had arrived 
at the conclusion ^ that these [indirect] claims did not constitute, on the 
principles of international law applicable to such cases, good foundation 
for an award of compensation or computation of damages between 
nations, and hence should be wholly excluded from the consideration of 
the tribunal in making its award.^ After this the work of the tribunal 
went on, and on the 14th of Sept., 1872, the final award was given. It 
was, in brief, that Great Britain had failed to fulfil its duties as specified 
by one or more of the three rules as it respected the * Alabama,' the 
* Florida,' and their tenders, and as it respected the * Shenandoah,' after its 
departure from Melbourne, Feb. 18, 1865. No awatd was granted for 
the cost of pursuing these vessels, nor for prospective earnings of vessels 
destroyed by them, nor for gross freights so far as they exceeded net 
freights. A gross sum was awarded to the United States of ^15,500.000 
in gold, based on actual losses of vessels and goods sustained from tnese 
three Confederate vessels. 

The three rules are of importance, since they define international law 
as it is to be understood between the parties. We subjoin them, 

* A neutral government is bound — 

First * To use due diligence to prevent the fitting out, arming, or equipping, 
ivithin its jurisdiction, of any vessel, which, it has reasonable ground to beUeve, is 
intended to cruise, or to carry on war against a power with which it is at peace ; and 
^so to use like diligence to prevent the departure from its jurisdiction of any vesse 

Z 
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intended to crniiie, or cany on war as above, such vessel having been specialljr 
adapted, in whole or in ])art, within such jurisdiction to warlike use. 

8ec<mdly. * Not to permit or sufl'er either belligerent to make use of its ports or 
waters, as the base of naval OT)erations against the other, or for the purpose of tiie 
renewal or augmentation of military supplies or arms, or the recruitment of men. 

Thirdltf. * To exenrise due dihgence in its own j)orts and waters, and as to all 
persons within its jurisdiction, to prevent any violation of the foregoing obligatkais 
and duties.* 

The tribunal, or a majority of its members, decided some points of 
great interest in respect to the interpretation of the three roles before 
voting on the award. Some of these are (a) that due diligence (rules 1 
and 3) ought to be exercised by neutral governments in proportion totiiie 
belligerent's risk of suffering from any failure of the neutnu to fulfil lus 
obligations. (6.) ' The effects of a violation of neutrality by means of 
the construction, equipment, and armament of a yesse^ are not done 
away with by any commission which the government of the bell^gereot 
power, benefited by the violation of neutrality, may afterwards hare 
granted to that vessel ; and the ultimate step, by which the offence is 
completed, cannot be admissible as a grouna for the absolution of the 
offender, nor can the consummation of his fraud become the means of 
establishing his innocence.' (c.) 'The privilege of exterritoriality, ac- 
corded to vessels of war, has been admitted into the law of nations, not 
as an absolute right, but solely as a proceeding founded on the principles 
of courtesy and mutual deference between different nations, and thereioie 
can never be appealed to for the protection of acts done in violation of 
neutrality.' 

The parties to the treaty of Washington agree to invito other powea 
to accede to the three rules, as well as to adopt them for their guidance 
towards each other in future. But many in England were dissati^ed 
with the interpretation of the rules given by the arbitrators. This was 
shown especially in a debate, March 21, 187*3, on an address to the crown 
which hail been moved, praying the Queen, when the rules should be 
brought before other governments, to declare her dissent from, the prin- 
ciples set forth by the tribunal as the basis of their award. The propo- 
sition was stopped. But here we have two governments differing in their 
interpretation of the rules, yet bound to observe them, and procure, if 
possiole, the adhesion to them of other powers^ As far as future diffi- 
culties are concerned, we must admit that any other board of arbitrator 
would not be compelled to follow the interpretation of the tribunal at 
Geneva. The present case only is governed by the arbitrators' inte^ 
pretation. Their reasons for judging, contained in their expressions of 
opinion, are not obiter dicta ; they are more like interpretations given by 
judges which succeeding judges may set aside. This we say, believing 
that the tribunal's opinions were right, and believing also that it is only 
by courtesy, and for convenience, and not at all by right, that a status 
of belligerency is allowed, in veiy modem times, to an organized body 
of revolters who have no recognised political existence. 

The award of the Emperor of Germany ,on the question of boimdaiy, 
was rendered Oct. 21, 1872. It was in favour of the daim of the 
United Stetes — that the line ran through the Canal de Haro, leaving the 
island of San Juan and its group within the territory of the United 
States. 
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APPENDIX III. 

Notes on some Passages is the Text. 

Note 1. ^ § 40, end. Recognition of new states. — 2. § 62, p. 78 
Consent of inhabitants of ceded territory, and state-prescriptions. — 3 
§ 66, par. 2. Recent treaties touching naturalisation. — 4. § 79. Certain 
treaties of extradition. — 6. § 92 6, end. An ambassador's right to im- 
port goods. — 6. § 114, 1. Droit d*angarie. — 7. § 114, p. 195. Reprisals. 
—8. § 114, end. Pacific blockades. — 9. § 1 15, end. Wars without de- 
clarations. — 10. § 122. Offer of the United States, in 1861, to accede to 
the Declaration of Paris. — 11. § 131, end. Requisition on Paris in 1815. 
— 12. § 137, end. Are the sailors on vessels of war or on privateers of 
a revolting territory pirates ? — 13. § 140, end. Burning ships at sea. — 
14, § 142, end. Laws of states touching ransom contracts. — 15. § 159. 
Is coal a munition of war for war-steamers ? — 16. § 159, end. Orders in 
1861, excluding prizes from neutral ports. — 17. § 160, par. 2. Case of 
the * Alabama.' — 18. § 166, and § 160, par. 2. Recent amendments to the 
British Foreign Enlistment Act. — 19. § 166 h, (3.) Recognition of bel- 
ligerency. — 20. § 166 6. (4.) Blocking up harbours in war. — 21. § 168, 
beginning. Property of loyal inhabitants of a revolted territory. — 22. 
§ 180, 1. Is machinery intended for war-steamers contraband? — 23, 
I 181, last par. Seizing neutral ships carrying provisions. — ^24. § 183, 
par. 1. Duration of guilt of carrying contraband. — 25. §185. Coasting 
trade opened to neutiSls in war. — 26. § 187, end. Notification of block- 
ades. — ^27, § 188. Continuous voyages. — 28. § 190. Rescue of captured 
vessels. — ^29. § 163. Case of the * Virginius.' 

NOTE 1. 

See especially, in the ^ Letters by Historicus,' three letters on recog- 
nition, 1-35. The rule there laid down by Mr. Harcourt is substantially 
the one given in the text, and is shown by him to have guided the ac- 
tion of uie British Government. It is the only rule consistent with 
justice, for it is based on the de facto independence of a newly organised 
community, which the nation or state, to which it formerly belonged, has 
ceased to attempt to subjugate. Policy may delay the time of recogni- 
tion after, perhaps long {m;er, the de facto independence of such a com- 
munity has begun, but cannot act as if that were a fact which is not. 

One or two passages from a speech of Lord Lansdov^ne, quoted in 
these letters, are instructive : ' Your lordships are now called upon to 
determine whether you will advise the Crown to recognise them [the 
Spanish South American States] in the form of independent states — a 
question which, be it recollected, involves a twofold consideration ; first, 
whether you possess the right to make that acknowledgment, and, 
secondly, whetner . . the expediency of exercising that right with- 
out delay is equally clear.' On the first point he says : ' I know of no 
principle or mode by which we can ascertain whether we possess that 
right out by considering, in the first instance, whether those states which 
form the object of our present consideration are de facto independent ; 
and, secondly f if they are de facto independent, whether there be any 
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prospect of the old groyemment of Spain ever being enabled to recover 
its command of them so as to possess the advantages she formerly did 
from them : and thirdly . . . whether they have proved themselves dis- 
posed and able to maintain those relations of amify and commerce whidi 
ought to exist between independent and friendly nations/ K a criticism 
were made on these extracts it would naturally touch the second position. 
"Whether an old government, in anv case, wouid ever he enabled to recover 
a revolted province or colony now independent, is more than mortids can 
tell. This goes beyond the regions of fact. It would be safe to say, 
Has an old government given up de facto the struggle to subdue its 
colony ? The third poin^ too, ought to be modified, if not omitted en- 
tirelvi ft8 touching the expediency of the recognition. 

"\\Tien Louis XVI. recognised the United States, it was followed by 
war, and for this the French were prepared. 

As Mr. Ilarcourt remarks, an intervention creating a state, as those in 
the cases of Belgium, 1830, and Greece, 1827, is a transaction of anotiier 
nature, beginning in armed force — if resistance is offered — and involving 
recognition, but causing the fact of independence by the prior action of 
the third party. It is, in fact, a hostile measure from the beginning. 

NOTE 2. 

There is a tendency, in quite recent times, to act, in international 
arrangements upon the principle here stated, that the consent of the in- 
habitants of a ceded territory ought to be obtained. In the Treaty of 
Prague of 1860 (see append, ii. sm6 anno) it is provided that the rights 
of Austria to Scbleswig-Holstein are ceded to Prussia, ' with the reser- 
vation that the inhabitants in northern Schleswig shall be united anew 
to Denmark, if they express the desire for it in a free vote.' Here, how- 
ever, the Danish nationality of that part of the duchy was, without 
doubt, of weight, and of the more weight, as the Germans had insisted 
on the German nationality of both duchies in their contest with Denmark. 
In 1800 the Neapolitan provinces — Sicily, the Marches, and Umbria— 
were annexed to the kingdom of Italy m the same way by direct and 
universal suffrage. The decree of Dec. 17, which declares the Neapolitan 
provinces to form thenceforth an integral part of the kingdom, is based 
on the submission of a plebiscitum to the people, on the proof that it was 
presented to them and accepted, and on a law authorising the govern- 
ment ^ to accept, and by royal decrees establish, the annexation to the 
state of those provinces of central and southern Italy in which there 
shall be manifested freely, by direct, universal suffrage, the will to become 
an integral part of the constitutional monarchy ' of Italy. In this way. 
doubtless, it was intended to turn a half-right into a whole one, or to 
sanctify unjust conquest by popular consent. The principle would be a 
good and beneficial one that such consent should be necessary before a 
transfer of allegiance. But, to make a desire on the part of the inhabi- 
tants of a district a ground for interfering on their behalf, to disconnect 
them from one state, and to connect them with another, would go beyond 
any interference now known to international law in its disintegrating ten- 
dency, and would give rise to any amount of intrigue and unjust inflaenoe. 

In the Treaty of Turin, uniting Savoy and Nice to France^ the first 
article provides that ' this union shall be effectuated without constraininig 
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the will of the inhabitants^ and that the goyemments of the Emperor of 
the French and of the King of Sardinia will agree as soon as possible as 
to the best means of estimating and certifying the demonstrations of this 
will/ (Martens, n. r. g. xvi. 2, 539. Oomp. app. ii. imder 1859.) 

There is another point involved in this section which deserves a brief 
notice. In this age, when the ties of race, of common language, and re- 
ligion — of all, in short, which makes up nationality — have so much of 
importance attached to them, there is grovdng up a feeling that, where 
two nationalities are united in one state or nation, another state, belong- 
ing to one of these nationalities, has a sort of right to bring its brethren 
into its pale, if they desire it. That nations should take advantage of 
war to alter their lines of territory is natural and common enough, and 
treaty brings such changes into a jural shape. But the other principle 
has for it no natural justice ; it generally implies conduct opposed to an- 
cient ti'eaties, and is against the peace of the world. Here it may be 
asked whether there is any right ol prescription in public law answering 
to the admitted right of private law? This right, as commonly under- 
stood, may be defended on the practical ground of the evil attendant on 
the disturbance of old titles, or on that of the usual insufficiency of evi- 
dence after long possession by another party, or on the ground of political 
economy, that the labour spent on the soil constitutes (after fifty years, 
for instance) its principal value, or on the ground that the land, having 
been abandoned and being rea nuUvus, became another's by occupation 
(comp. Gains, ii. 67) ; but none of these reasons can be applied to poli- 
ncal relations, unless it be the first. But the title to territory rests on 
stronger around for the most part — on the consent formally expressed of 
all the other parties to international law, or, at least, on the tacit recog- 
nition, for a lapse of years, of the right of a state — i,e,y of an organised 
community within certain limits — to exist as such. To rake up old 
claims based on a forgotten state of things, after treaty or long use had 
buried them, is profligate. Louis XVI. may have committed a great 
crime in seizing Strasburg, but after his possession was sanctioned by 
the German Empire at the peace of Kyswick, no claim from the parties 
any longer admissible. Prussia may have acted very scandalously in the 
conquest of Silesia, or in the matter of Schleswig-Holstein ; but, after 
treaty has settled all disputes, it is imjust to revive the old state of 
things — that is, the old reason ; although new wars on new ground may 
involve a revival of conditions long obsolete. 

NOTE 3. 

Since the revision of this work, in 1863, the effect of naturalisation 
has been made the subject of several treaties, to which the United States 
were a party. We give here (1) the leading points of a treaty with 
Prussia on behalf of the North German Confederation, made at Berlin, 
February 22, 1868, and of one nearly identical, with Bavaria, made at 
Munich, May 26, 1868. 

Art. I. Naturalisation, with five years' uninterrupted residence, con- 
stitutes citizenship (or makes persons Staaimngehorige) for both parties. 
In the treaty with Prussia this provision is retroactive, but not in that 
witii Bavaria. In a protocol, appended to the latter treaty for the 
purpose of removing ambiguities, it is said that residence is to be taken in. 
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its jural sense^ so that a transient absence does not interrupt it. The 
declaration of an intention to become a citizen (or Staatsangehoriger) has 
not the effect of naturalisation. 

Art. II. A naturalised person, returning to his former residence, can 
be tried and punished for actions there punishable and committed hefon 
bis emigration, provided, however, that the limitations established by the 
laws of his original country or exemption from punishment for other 
reasons {i,e^ legal reasons) do not stand in the way. 

Art. III. treats of the extension of our extradition treaty of 1852 
with Prussia and other German states to all the North German Confede- 
ration, and the corresponding article in the Bavarian treaty dedaies that 
the similar treaty of 1853 remain in force. 

Art. IV. If a naturalised person returns to his former residencei 
without the intent to return to his adopted country, he shall be beld to 
have renounced his naturalisation. The intent not to return may be held 
to exist when the person naturalised in the one country resides more than 
two years in the other coimtry. 

The conventions are made bj Art Y. to continue in force for ten 
years from the date of the ratifications, and twelve months longer if 
neither party shall have given notice six months before the end of the 
ten years of an intention to terminate the same. 

In the protocol to the Bavarian convention it is declared to be imder- 
stood that a naturalised person, returning to his former country^ cannot 
be made punishable for the act of emigration, either then or if at a later 
time he should lose his relation to his adopted country. 

By way of explanation of Art. IV. it is agreed that laws against resi- 
dent aliens are not affected by this treaty, and, in particular, that a pro- 
vision of the Bavarian military law, by which Bavarians, emigrating 
before the end of the prescribed military service, cannot be admitted to 
permanent residence until they shall have reached the age of thirty-two, 
IS not affected by the treaty. Yet a short residence in Bavaria, for spe- 
cific purposes, may be allowed to such emigrants ; and, in the case of 
hondHde emigrants, a mild rule in practice shall be applied. Again, it is 
provided that naturalised persons returning to their former counixy do 
not necessarily recover their old relations to it, and Art. IV. only means 
that the adopted country cannot prevent a person from regaining his 
former relations to the state which he left. He must be received back 
like any other alien, and it is free for him to choose whether he will thus 
be restored to his original relations, or retain his relation to the country 
of his adoption. 

In the same year. 1868, similar conventions were made with Baden, 
Hesse-Darmstadt ana Wurtemberg, with Belgium and wiUi Mexico. A 
convention relating to naturalisation with Great Britain was concluded 
May 13, 1870. By this convention subjects or citizens of either country, 
naturalised according to the laws of the other, shall be held to be, for all 
purposes, subjects or citizens (respectively) of the other. Persons already 
naturalised may renounce their naturalisation and resume their nationality^ 
on publicly declaring such renunciation in a manner to be agreed upon 
hj the governments within two years after the ratifications of &e convon* 
tion shall have been exchanged. If anv subject or citizen (respectiyely) 
of either country, naturalised in the other, shall renew his residence m 
hiB former coun^, upon application he may be re-admitted to the cha- 
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racter and privileges of a citizen or subject on such conditions as that 
country where he goes to reside may see fit to impose. 

NOTE 4. 

The United States have now treaties of extradition^ besides those 
mentioned in the text, with the Swiss Confederation (I860), Prussia 
(1862), to which a number of German states acceded, and which, in 1868, 
was extended to the whole of the North-German Confederation, Bavaria 
(1853), Baden (1867), Sweden and Norway (1860), Venezuela (1860), 
Mexico (1861), the Dominican Kepublic (1867), Italy (1868), and perhaps 
others. While the specification of offences authorising extradition of 
' itself excludes political crimes, it is added, in many cases, expressly tiiat 
political offences are excluded from the operation of the treaty, as in the 
treaties with France, the Swiss Confederation, Baden, Venezuela, Mexico, 
St. Domingo, Italj, Sweden and Norway. It is conmion, also, to provide 
that crimes committed by a runaway in the land of his asylum may be 
tried before he is surrendered ; and that crimes committed anterior to 
the date of the arrangements are excluded from their operation. In some 
it is added that a citizen or subject is not to be surrendered. In that 
with Mexico surrender of slaves is excluded. 

NOTE 6. 

Not long since a minister of the United States, at a European court, 
was charged, justly or unjustiy, with having imported, for certain mer- 
chants, goods from abroad in his own name, tiie duties on which were, by 
courtesy to him, remitted, upon the supposition that they were for his 
own use. This dishonest practice of ambassadors was formerly common. 
Bynkershoekj in his treatise De for. leg. cap. xiv., written in or before 1721^ 
fiays, QuaestiM legatorum ex tnercatura nunc nmUo est. uberrimus ex rum 
sohUis vectiffolibus mercium qttas in usum suum sUhxnecesmriaaJmgtmty ei mox 
dhendunt. The same abuse continued for some time afterward, as a pas- 
sage from J. J. Moser's Beitrage z. d. neuest. Europ. Gesandtschaftsrecht 
(Frankf , 1781) vdll show. It is from the chapter on ambassadors' 
rights, in respect to things necessary. § iii., on smuggling : ' It is not 
aUowed to ambassadors and their trains to engage in commerce, much less 
in forbidden commerce. Li the year 1762 tiie following piece of news 
came from London : '' This week a large quantity of baggage was brought 
into the kingdom for the French ambassador, the Duke of Nivemois, in 
which were contained a number of smuggled articles. The noble-minded 
duke had these conveyed at once to the custom-house, saying that he 
would not stain his character, as the representative of a great king, by 
concealing and conniving at frauds.'' ' Then Moeer adds that ' in "MAana, 
in the year 1777, some servants of the papal nuncio took it into their 
heads to drive a secret trade in snuff, upon which the government, without 
consulting the nuncio — as is the usage in the case of all other ambassadors 
— punished them vdth banishment. 

In the year 1772, according to the same author's ^ Contributions to the 
most recent European Law.of Nations,' part iv., p. 193 et seq., an ambas- 
sador may import from abroad furniture required for his sole use, unless 
it is forbidden. Then follows a case of tike seizure of a quantily of 
chairs, wardrobes, mirrors, and other f omiture imported into England in 
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the name of the Italian ambassador. The goods were restored, but the 
cabinet-makers made an ado about introducing into the country, free of 
duties, articles which would employ several hundred workmen for several 
months. A petition was presented to parliament, but no law was passed. 
At a conference of foreign ambassadors on the matter, the Spanish legate 
denounced any minister who would de^de himself to the level of a 
miserable smuggler. * We come here/ said he, ^ to uphold> not to inyade, 
the law of nations ; and those powers which cannot find a subject capable 
of sustaining their character with honour, ought not to send miniBters 
into foreign countries.' 

In 17G7 certain prohibited articles of merchandize, imported into 
Sweden for the Frencn ambassador, were seized, but affcerwaras restored 
on his paying five per cent, of their value. In Russia, before the middle 
of the eighteenth century, the franchises or exemptions from customs had 
been taken away from foreign ministers. In 1762 Peter III. restoied 
them, and made compensation for the duties that had before been exacted. 
In 1748 — we still quote from Moser—- ^ it was decided to take from all 
foreign ambassadors their exemption from duties of entry, in which the 
example of Ilussia was followed, which government, not being able to re- 
sbt longer Hie abuses of his franchise which a certam minister practised, 
has been the first to judge it proper to take away exemptions from alL 
As like abuses are committed in almost all the other courts, they likewise 
will — there can be no doubt — set bounds to the franchises of foreign minis- 
ters ; and, in this persuasion, the king has just taken the resolution to 
increase the salaries of his ministers abroad. In 1749 Holland, and in 
1748 the King of Poland, Elector of Saxony, took away exemptions in all 
cases where their own ministers did not enjoy the same freedom.' 

From all this it appears that the practice has varied, that exemptions 
from duties were never intended to cover any goods except those necessaiy 
for the ambassador's own private use, and that there was no discourtesy 
in taking such exemptions away. 

NOTE 6. 

The practice referred to here of detaining foreign vessels for the public 
service has been exalted into a right, which the IVench call le droit <f on- 
ffarie. The origin of this word is to be sought in the old Persian (^ 
Herodot. 8, 98, and Bahr's note), which applied ayyapos, ayyaprfiov (He- 
rodot.), to the system of public posts, or couriers (Compare tne book of 
Esther, viii. 14). It naturally came to denote compulsory service in car- 
rying messages ; a sense which belongs to the root in the New Testament. 
Then in lower and in mediaeval Latin it denoted — in the forms angaria 
angaria:, a post-station — the furnishing of cattie or wagons, as for an offi-* 
dal or the senior — ^burdens in general imposed on land or persons — stated 
times when burdens or dues were rendered — any compulsion or vexation. 
As a so-called right, this deduction of meanings shows that it flowed out 
of feudal claims and usages which, like the right of purveyance, are now 
obsolete. If ever justifiable, it can be defended only on the ground of 
extreme necessity, though having a certain sanction from usage. ' If the 
reason of the thing,' says Phillimore (iii. p. 42), ' and the paramount prin- 
ciple of national independence be duly considered, it can only be excused 
and perhaps sc^adHBitified by that clear and overwhelming necessity, 
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which would compel an individual to seize his neighbour's horse or weapon 
to defend his own life/ Of course, full compensation was due to the 
foreigner, when his * horses of the sea ' were so treated. (Compare Haute- 
feuille, iv. 439 et eeq.) 

NOTE 7. 

We cite from Phillimore iii. 16 the following passage in regard to re- 
prisals, and the time that ought to elapse before they are granted on com- 
plaint of denial of justice. 'By the 24th Article of the treaty between 
England and Holland, of the 6th of April, 1864,^ three months are to 
elapse after application for redress before reprisals are granted. . . . By 
the 17th Article of the treaty between France and Holland, 27th of AprU, 
1669, four months are to elapse after the application for redress before 
reprisals are granted. The same period is prescribed by the Treaty of 
Kyswick (Art. IX.), and by the Treaty of Utrecht (Art. XVI.), 11th of 
April, 1713, between France and England, and by the third article of the 
commercial treaty, concluded on the same day between the same parties. 
The same period is prescribed by the famous commercial Treaty of Ver- 
sailles, 1789, between France and England (Article IH.) In fact, the ob- 
ligation to allow a tempos idoneum to elapse before reprisals are granted, 
may now be considei-ed, still more reasonably than in the time of Valin^ 
" Is droit commun des nations" ' 

NOTE 8. 

Besides the forms of violent redress here mentioned, there has been 
an attempt to establish another in the present age, to which the name of 
Pacific Blockade has been given. He£h;er has sanctioned such a right by 
his great authority (§ 112 of ed. iii.), and Cauchy has given to it a qua- 
lified support (Droit marit. ii. 428). Most other writers on this branch of 
law have passed it over in silence, while Hautefeuille (ii. 272 ^. of the 
2nd. ed.) and Gessner (Le droit des neutres sur mer, Berl., 1866, pp. 215- 
223), with Pistoye et Duverdy (Traits des prises, 376-378) have denied 
its existence. Compare an article in the New JEnglander for July, 1869, 
on the * Alabama ' (587-693), by the author of this work. 

The points most worthy of notice, as regards pacific blockade, are, in 
brief, these : 

1st. The so-called right was entirely unknown, we believe, until 
1827, and all the cases of it occurred between that year and 1838. They 
were five in number : (1.) The blockade of the coasts of Greece by tho 
three powers, who, while they claimed that the state of peace with 
Turkey had not ceased, ended the afiair by destroying her fieet at 
Navarino; (2.) that of the coasts of Portugal by France in 1831 ; (3.) 
that of New Granada by the English in 1836 ; (4.) that of Mexico by 
the French in 1838 j (5.) that of the Argentine Republic, begun in 1838" 
and continued for ten vears. Three of these ran out into measures of 
violence, which went beyond mere blockade. 

2nd. The higher French courts decided, in the case of a Brazilian 
vessel seized for breach of blockade, that a part of her cargo, which had 
been condenmed by an inferior court on the ground of being contraband 
of war, should be restored, because there was no war, and therefore no- 
contraband of war. The vessel and the rest of the cargo had been 

^ For earlier treaties, see Manning, p. 108, cited by Phillimore. 
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exempted from the dedsion of the lower court on the groond of tiie want 
of special notification. 

lird. These transactions had the characteristics of war, althongh of 
war that was partial or local, and for the most part of little duralioiL A 
war may he waged on one element and not on the other, or may ^end 
its force chiefly upon one point, or may last for a short time— «ix wedsiy 
for instance. Such a war is not taken out of the ordinary category. 

4th. The right of hlockade is one affecting neutrals, and a new land 
of exercise of this right cannot be introduced into the law of natioos 
without their consent The rights most analogous, dyil and hostile em- 
bargo, may be said to be dying out, and neutrals haye not given liieir 
consent to this new form of restriction of their rights. They woold^ if 
fluch a practice were continued, regard a pacific blockade as an act ciynt 
under a wrong name, or claim damages for all injury thereby inflicted on 
their commerce, which only war-rights can intenere with. 

In concluding this note, we notice a transaction which may be intro- 
duced by a threat or threatening measures desendng the name of a con- 
ditional declaration of war or contingent war, and which resembles 
pacific blockade. An instance will show the nature of such cases. Be- 
fore any declaration of war against Spain, Admiral Hosier, in 17^ 
obtained the release of two EngUsh vessels detained in the West Indies, 

{prevented the sailing of Spanish galleons from Porto Bello, and gave 
eave to provision ships of the Spaniards to start on their way, aa. con- 
dition of their taking out neither plate nor fruits. Spain chose to con- 
sider this as war, while England regarded it a measure of securily ; but 
Spain, being unprepared, omy complained for nearly half a year, and the 
ambassador at Liondon declared that the longer continuance of the 
squadron in the West Indies would be a continuance of voluntary hos- 
tilities authorised by the English sovereign, and his king, he said, 
would look on them as such. Still Hosier was not ordered to vdthdraw, 
and the Spaniards began to besiege the fort of Gibraltar. They killed 
over three hundred British soldiers, and reprisals were not ordered by 
England until afterwards. Nor even then did they call it a war. Pre* 
liminaries of peace, however, were made between the parties, indading 
their aUies, at Paris and Vienna, in 1727. (See Dumont, viii. 2, 146, for 
the Convention of Paris.^ In such transactions there is real war without 
declaration, as Mr. Wara, the historian, justly maintains in his 'Inquiiy 
into the Manner in which different Wars in Europe have commenced/ 
&c., pp. 23-28 (London, 1805). The party injured has a right in sucn 
cases to regard the condition of things as one of war, and neutral states^ 
in the event of a so-called pacific blockade, would have an equal right to 
claim that a state of war existed. Thus, when such an occurrence takes 
place, we have this singular state of things offered to us : the nation 
injured and the neutrals declaring that there is war, the nation using the 
violence, that there is not Surely a state of peace can never involve 
such contradictions. 

NOTE 9. 

Ghrotius considered a denuntiatio beUi to be necessary, for the reason 
that the war might appear manifestly to be a public one, waged by the 
public authority. The dentmtiatio might be conditioned on refonl to 
render justice^ or unconditioned. In order that a war should be/ui^ iftf 
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should be a war capable of jural consequences^ it should be publicly 
decreed^ ' et qtiidem ita decretum publice ut ejus ret significatio ah altera 
partium alteri facta sit,* No denuntiatio is required by natural law when 
either violence is repelled or punishment is demanded from the person 
himself who has done the wrong. Otherwise interpellatio is required, 
t.e., formal demand, * to make it appear that in no other way [except 
by armed force] we can get at what is ours or is due to us/ Nor is it 
true that war cannot be waged as soon as declared. For jure gentium a 
declaration needs to have no delay after it, although ex naturalijure some 
time may be needed before war begins, as when a demand is made on the 
opposite party to render justice (iii. 3, § 3, 6-12). 

Bynkershoek (Qusest. J. P. i., 2) denies that any declaration is needed. 
He asked whether, when justice has been demanded and refused, ' vim 
mutuam fieri yetabis F ' and replies, ' I do not forbid this, but Grotius 
and othero do, luiless a declaration shall have preceded.' That is, rerum 
repetitio is necessary ; but all formalities, such as declaration, spring from 
imitation of Koman usage. And the prevailing sentiment is, that delay 
or refusal of justice after redress is demanded is of itself, without special 
notice, ground of war. 

The number of wars without declaration within the last three cen- 
turies is quite considerable. Bynkershoek (u. s.) mentions the war of 
Spain with the United Provinces — which^ however, needed a declaration 
the less as being a war between a sovereign and his subjects — and that 
of Gustavus Adolphus with the Emperor Ferdinand II., who complained 
that no declaration had been made, and received for reply that the Em- 
peror had before invaded Prussia without that formality. Robert Ward, 
the historian of international law, has devoted to this matter of the 
commencement of wars an essay published at London in 1805, which is. 
like the other works of this author, excellent.^ From the historical 
part of the essay we give the following list of wars without a declaration. 
Besides the two just mentioned, this was true of the war of England and 
Spain in Elizabeth's time, when Drake's ravages of the Spanish colonies 
and the Grand Armada had no such introduction j of the war between 
Cromwell and the Dutch, in which not even were manifestoes published 
until after Blake fought Van Tromp and scoured the seas in quest of 
Dutch ships ; of the next Dutch war of 1664, in which hostilities were 
not proclaimed until March, 1666 ; of the war of * devolution,' as it is 
sometimes called, when Louis XIV., in 1667, invaded the Spanish 
Netherlands as his wife's inheritance ; of the long war ended by the 
peace of Byswick, in which Louis issued no manifesto until his armies 
were in the Palatinate, where, however, the League of Augsburg gave 
him the appearance of acting on the defensive ) ot the great war of the 
Spanish Succession, which opened many months before a declaration ; of 
Spain's attempts, under Alberoni, in 1718, on Sardinia and Sicily, with 
!Ejigland's interference, the declaration here following by more than four 
months Byng's destruction of the Spanish fleet at Passaro ; of the quarrel 
between Great Britain and Spain in 1726, made up by the peace of 
Vienna of 1727, in which Admiral Hosier obstructed Spanish navigation in 
America and Spain besieged Gibraltar without formalities, and which 
might be regarded as reprisals on a large scaler of the war between the same 

^ 'An Inquiry into the Manner in which the different Wars in Europe have com> 
nenced during the last Two Centaries/ p. 72. 
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parties growing, in 1738, out of the right of search exercised by the 
Spanish ffuarda costas, and in which there was no proclamation until 
seveml months after letters of marque and reprisals had been issued by 
Great Britain ; of the contest between Great Britain and France con- 
nected with this war, as parties in the war of the Austrian Succession 
(see text ), in which the battle of Dettingen preceded proclamations of 
war by nine months ; of the invasion of Silesia by Frederic the Great in 
1740, without even bringing forward any pretensions or claims, and thus 
wholly against all law; of the disagreements in America between 
France and Great Britain, which led to war there in 1754^ and which 
were followed by hostilities on the sea without declaration until the 
spring of 1750 (see text) ; of the invasions of Saxony and Bohemia by 
Frederic the Great in the same year ; and of the war between England 
and France in 1778, in which the actual hostilities of the latter occurred 
manv weeks before war was proclaimed. 

Ir some of these cases, war may be said to have grown out of reprisals, 
without there being any moment of time when the one passed into the 
other. In some cases, again, there was negligence, if not intentional 
fraud, in not seeking to obtain justice before proceeding to the tUtima 
ratio. In some others, the party acting on the defensive took the first 
step, with the intention of getting advantage over his adversary, or the 
injured party delayed taking decisive steps until after the other party 
had done a hostile act, in the hope of an accommodation. 

But witii all the looseness of practice in regard to declarations of war, 
we find a claim made that prizes taken before a declaration ought to be 
put on distinct ground from those made afterwards. In the war of 
Great Britain with France, in and after 1766, the latter strove to make a 
difference between war in America and war in Europe, and demanded 
the restoration of prizes in the European waters. This was after the 
instructions to the British Admiral to fight with the French fleet sent to 
America, wherever he should find it, were communicated to the French 
ambassador at London, and he had replied that his king would regard 
the first gun fired as a declaration of war. 

On the whole, the great looseness of the eighteenth century in regard 
to the initial steps of war showed a want of honour, and enabled certain 
wars which were waged before redress was sought to appear the less 
worthy of condemnation. 

NOTE 10. 

One of Mr. Buchanan's earliest acts after coming into office, it is said, 
was to direct our ministers abroad not to press Mr. Marcey's propositions. 
Mr. Seward, when Secretary of State at the beginning of the late war, 
directed our ambassadors in Great Britain and France to negotiate con- 
ventions, with the object of acceding^ to the declarations of the Treaty of 
Paris. His plan was to include the Confederate States in the Convention, 
and thus to prevent their issuing letters of marque against our commerce. 
But the two European Governments, which had already recognised those 
States to be a beUigerent power, could not make a treaty which would 
include them. As Mr. Dayton put it, * Such accessions by ns . . . 
would not at all enlarge our rights, as against a belligerent power not a 
party to the treaty ; nor would it bind these European governments to 
enforce the laws of piracy as against such belligerent power^ not a party 
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to the treaty. If they admit the Confederate States as a belligerent 
power, and recognise them for even commercial purposes, . . . our 
accession to the Treaty of Paris will not change their action in this 
respect. The status of the rebellious states, as it respects privateerinff, 
will remain where it was. At least, that is the view which I think will 
be taken of this matter in England and France.' He understood the 
views of those governments perfectly. The ministers of the two powers 
offered to sign a con,vention, with a declaration to the effect that in so 
doing their governments would not thereby undertake any engagement 
which should have any bearing, direct or indirect, on the internal dif- 
ferences then prevailing in the United States. This was not what our 
government wanted, and the matter was dropped. Nor did it prove to be 
of importance to pursue it, for nearly all the injuries to our commerce 
proceeded from public vessels of the rebellious states. (Comp. note on 
§ 137.) 

NOTE 11. 

What is here said of the requisition on Paris refers to Blucher's de- 
mands, which were reduced by the king of Prussia and the emperor of 
Russia. (Compare Von Rochau, ^ Geschichte Frankreich's von 1814 bis 
1852,' i. 58.) At the same time the allies made requisitions on the pro- 
vinces where the invading armies were quartered for their support. After 
a little time, an arrangement was made to use the intervention of certain 
specified authorities in feeding, clothing, equipping and paying the foreign 
troops. 

NOTE 12. 

Could the crews of war-vessels, public or private, of the Confederates 
be regarded as pirates? This question came before our courts early in the 
war, in the case of the crew of the * Savannah ' and one of the crew of the 
' Jeff Davis.' In the first case. Judge Nelson instructed the jury that the 
offence committed by the said crew was not piracy according to the law 
of nations, for the captain's design was to prey on the commerce of the 
United States only, while piracy implies war against nations in general. 
If piracy, it was such only by a law of the United States of the year 1820. 
But the commission given by the Confederate States could not be admit- 
.ted as a defence, for the courts could not recognise such an authority be-« 
fore the government had so done. Yet felonious intent being essential to 
robbery on land or sea, if this were wanting the offence would not be 
piracy under the statute which defines it as committing robbery in or upon 
any ship, ship's lading, or company. 

In the case of the * Golden KocKet,' captured and burnt by the privateer 
* Sumter,' it was held (by the state and circuit courts) that the ovmer could 
not recover for the loss under policies which insured against capture by 
pirates. For although the destruction of this vessel might be held to be 
a piratical act under the law of the United States, it would not be held 
to be such by the general commercial law of the world, which must be 

presumed to govern in the interpretation of the policy. 

These decisions are in conformity with the law of nations^ and with 
our own declared views and claims under it. A privateer of an organised 

rebellious community, acting under letters of marque given by the 
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supreme authority according to law, is not doing piratical work when, in a 
etate of open war^ it preys on the commerce oi its enemy, altliough its 
government be as yet unrecognised. For (1.^ There is in this case no 
animus furandi ; (2.) the commission is a special one against a particular 
enemy, and not against mankind ; (3.) and thus, the captures made by 
such a vedsel will not be noticed by the courts of neutral countries as 
crimes against the law of nations. Accordingly, when Denmark delivered 
up to Great Britain three prizes, carried into a port of Norway by Paul 
Jones in the revolutionary war, we complained of it, and contmued our 
reclamations through more than sixty years. (Compare De Martens, 
Nouvelles causes c^lebres, i. yp* 402-495; Lawrence m his new French 
commentary on Wheaton, i. 176-179, and Professor Bernard, of Oxford, 
* British NeutraHty,' pp. 119-121.) 

NOTE 13. 

In the revolutionary war and in the war of 1812, our cruisers burned 
such British vessels taken by them as it was not convenient to send into 
port. The Confederate ships in the late war followed the same rule in 
respect to our vessels. Such has been the authorized usage for vessels 
acting under a coramif>sion from the British government. The French, 
while the Berlin and Milan decrees were in force, burnt a number of 
neutral American vessels having on board merchandise of British origin. 
Probably the custom, at least m regard to hoMe ships captured, is an 
ancient one. 

According to English decisions, the destruction of neutral vessels taken 
as prizes can be justified only by the most cogent reasons of public ser- 
vice ; and if such a vessel is burnt wantonly or imder a plea of necessity, 
the captor or his government is responsible. If a vessel sailing under a 
valid hcence is destroyed in the belief that the licence is invalid, resti- 
tution must be made with costs and damages. (Case of the ' Actseon/ 
' Dodson's Admiralty Reports,' ii. 48.) In the case of the * William,' as 
the validity of the licence was doubtful enough to justify the capture, 
restitution was decreed without costs and damages. (Ibid. ii. 55). In 
the case of the ^ Felicity,' where the captain concealed his licence, and 
even denied having one imtil the vessel was on fire, the captor was fireed 
from liability. (Ibid, ii., 381.) 

The whole practice is a barbarous one, and ought to disappear &om 
the history of nations. 

NOTE 14. 

In addition to what is said in the text, it mav be added that ransom 
is forbidden by Sweden in a regulation of 1788, l)y Denmark in one of 
1810, by Holland in an ordinance of 1781, by Eussia apparently since 
1787, and by Spain, as far as neutral vessels are concerned, since 1782. 
In France no neutral ship can be ransomed, nor can an enemy's vessel be 
ransomed without a certain authorisation and certain formalities. Oar 
law permits ransom both of hostile and of neutral vessels, on the ground 
that in both cases it is a mere remission of the rights of the captors to 
what they take in war, so that every prohibition of it must expressly 
depend on the regulations of each particular country. 

HautefeuiUe opposes ransom of neutral vessels ou the following 
grounds : 1. The seizure of neutral property ought to be pronounced 
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lawful by a decision of a prize court : hence neutrals would be injured by 
demanding a ransom from them before such a decision. To which Gess- 
ner's reply is perfectly convincing, that ' the neutral consents to it, and no 
one takes from him the right of demanding that his vessel shall be seized 
and tried. Moreover, the ransom does not deprive him of the eventual 
benefit of a favourable sentence. The proceedings follow their course none 
the less^ and if they end in clearing the vessel, the captor, of course, must 
pay the ransom back. The neutral, then, has in this case the advantage 
of avoiding seizure and of freely continuing his voyage with his cargo.' 
2. Hautefeuille's other objection is, that by granting ransom to neutral 
vessels a nation and its cruisers are accessories, so to speak, to their carry- 
ing contraband to the other belligerent. The belligerent will be likely to 
provide for his interests in directions given to his vessels of war, and, 
besides, the ransom does not permit the neutral vessel, if it has contraband 
on board, to take it to a blockaded port. It still has another gaimtlet to 
run. (See Pistoye et Duverdy, i., 287 ; Hautefeuille, iv. 262-264 ; Gessner 
338-343 ; PhiUimore, iii., 532.) ' Most German and French publicists 
agree in pronouncing ransoms of neutral property permitted by interna- 
tional law.' Gessner, u. s. 

NOTE 15. 

In these days of war-steamers the supply of coal to belligerent vessels 
of that sort becomes of great importance. Shall coal be vdthheld from 
them like ammunition, or is it a necessary for motion, like sails to a 
cruiser that has suffered in a storm ? The English regulations of Jan. 31, 
1862, direct that ships of war or privateers of either belligerent shall be 
furnished with only so much coal as may be sufficient to carry them to 
the nearest port of their country or to some nearer destination, and that 
no coal shall be again supplied to any such ship of war or privateer in 
the same or any other port under British jurisdiction, without special 
permission, until after the expiration of three months from the time of 
the previous supply. For the difficulties attending such regulations as 
deny to belligerent vessels the ordinaiy hospitahties of friendly ports, 
see Frofessor Bernard's ' British Neutrality,' p. 415 et seq. and comp. pp. 
139-140. 

NOTE 16. 

The British Government in our late war prohibited by an order of 
June 1, 1861, the bringing of prizes by vessels of war and ]jrivateers of 
both parties into the waters of the British kingdom and its colonies. 
France, by a declaration of June 10, 1861, made the same prohibition, 
excepting that such vessels with prizes are allowed to remain twenty-four 
hours in her ports, and to remam, in case of a forced suspension of a 
cruise {rddche forcee), as long as the necessity lasts. 

M. Hautefeuille, in his ' Quelques questions du droit internat. mari- 
time,' 1861, discusses the question whether these prohibitions are com- 
patible VTith previous treaties vnth the United States. In our treaty of 
1794 with Great Britain, Art. XXV., it is said that * it shall be lawful 
for the ships of war and privateers belonging to the said parties respect- 
ively to carry withersoever they please [that is, into any of each other's 
hubours] the ships and goods taken from their enemies.' It is also said 
that ' no shelter or refuge shall be given to such as have captured vessels 
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of citizens or »ubifK:t8 of either party.' M. Hautefeuille remaikB on this 
that ' Alt. XXVIII. says positively that the ten first articles shall be 
permanent, but that the others shaU be revised in the space of twelve 
vcan* ; and an they have not been revised, they are thus abolished, ^t,' 
iie adds, ' they have not been replaced by any other stipulation, and it ia 
a principle of jurisprudence acknowledged by the nations and by England 
herself, as we shall prove in speaking of contraband, that in this case 
their ancient treaties ouprht to regulate the relations of two contracting 
parties.' lie therefore ar^rues that the arrangements of the treaty admit- 
ting our vessels with their prizes and refusing shelter to captors of our 
merchant ships are incrjnsistent with the order of June 1, ' unless estab- 
lished usa<re is violated and the ancient treaties are considered as abso- 
lutely without value/ But he fails in his foundation of fact. He mia- 
read the treaty, which does not say that the articles after Art X. shall be 
revised witliiu twelve years, but that they are 'limited in their duration 
to twelve years,' excepting Art. XII., which expired by its own limitation 
two years after the end of the war then existing between Great Britain 
and her enemies, and which, it is agreed, shall be revised, if possible, and, 
if not, shall expire altogether. The order of June 1, then, was perfectly 
legal and just, as far as this treaty was concerned. 

But had France a right to exclude public or private vessels with 
their prizes? The Convention of 1800, in Art. XXIV., has the ex- 
pression, ' when the ships of war of the two contracting parties, or those 
belonging to their citizens which are armed in war, shall be admitted to 
enter with their prizes the ports of either of the two parties,' implying 
that such a privilege of admission is not absolute but may be withheld. 
It is added, however, at the end of this article, that 'its stipulatioDS 
shall not extend beyond the privileges of the most fietvoured nation.' The 
question then is, as M. Hautefeuille remarks, whether any nation is 
favoured so far as to bring its prizes into French ports ? He answers 
that the declaration of Paris of 1866, abolishing privateering, has vir- 
tually abolished that favour for all nations except Spain, and that he 
knows of no treaty of this nature with Spain. But it may reasonably be 
objected to his argument that the declaration of Paris has no reference 
to s/tips of war bringing in prizes into the ports of parties to the declara- 
tion. If that was allowed by treaty before, it is not abrogated by the 
declaration. If, then, any nation had such favours in French ports in 
1861, the French Government violated their treaty with us by the decla- 
i-ation of June 10, 1861. 

M. Hautefeuille goes on to say that if other nations besides Great 
Britain and France had treaties allowing thia right to the United States 
in 1861, they were bound to treat both the vessels of the United States 
and those of the Confederates with the most perfect impartiality, * be- 
cause both [the United States and the Confederates] were parties to 
these acts.' We had supposed the teachings of international law to be, 
that revolting communities are without rights, except those of humanity, 
tmtil received into the fellowship of nations by recognition. The Con- 
federate States broke away from the body-politic of the Union, re- 
nouncing their obligations, and therefore their privileges. How could 
old treaties apply to them any longer ? If this doctrine were true, ihey 
had a right to the advantages of all treaties, and ought to need no 
recognition. 



APPENDIX in, 353 



NOTE 17. 



The case of the * Alabama/ which is likely to be one of the causes 
c^Ubres of international law, deserves some notice here. The leading 
probabilities and facts of the case are these : — 

Ist. The vessel, called at first* No. 290,' and now known as the ' Ala- 
bama/ was evidently intended to be a ship of war, and was confessedly 
built for a foreign government. 

2nd. An active part was taken in the construction and puperin- 
tendence of the vessel by a man who had a little before taken the 
* Oreto ' into the West Indian seas — a vessel built to be a gunboat, and 
professedly destined for Palermo — and who was shown to have come 
from the Confederate States into the Mersey in a steamer carrying 
their flag. 

3rd. One person deposed on oath that this man told him that the 
vessel was going out to the Government of the Confederate States to 
fight for them. 

4th. The testimony touching the destination of the vessel was such 
that the counsel of the ambassador of the United States gave the 
written opinion that a stronger case of infringement of the Foreign En- 
listment Act could with difficulty be made out. * It is little better,' he 
says, ^ than a dead letter, if this vessel can escape.' He thinks that in 
such a case the Federal Government would have serious grounds for 
remonstrance. It ought to be said, however, on the other hand, that 
eminent lawyers consulted by the British Government gave the opinion 
that they could see in the building of a ship, adapted for warlike pur- 
poses and delivered in an English port to a purchaser known to be an 
agent of a foreign belligerent power, no offence against the Foreign 
iSilistment Act on the part of the builder, unless the builder male 
himself a party to the equipping of a vessel for warlike purposes. The 
' Alabama appears to have been equipped at the Azores, and not in 
England at all. 

6th. Evidence was in the hands of the Government as early as July 
23rd, at the latest, which, in the language of a candid British writer 
(Professor Bernard, ' British Neutrality,' p. 385), * might have satisfied a 
jury, that the vessel was intended for the Confederate service. The 
solicitor of the United States informed the secretary of the Board of 
Customs at London on the 28th, that she would sail the next day. Orders 
were sent to detain her on the 31st, but she left port that day, too soon 
to have them executed. 

6th. The vessel was carried to Terceira, was joined by a barque from 
the Thames, containing most of the guns and stores intended for her, and 
by another from the Mersey, conveying, besides stores, a number of men. 
among whom was the future captain. The preparations were completed 
here at a secluded part of the coast, the Confederate flag was run up, and 
the vessel went on ner way. 

7th. No orders were given to seize her, as having violated English 
law, or as having been built in violation of the letter or spirit of the law 
of nations. She was regarded like any other vessel built for a belligerent 
power. 

This case is important, as not only giving rise to questions concerning 

A A 
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Engliflli law, but as involving the principle whether a neutitJ is or is not 
bound under the law of nations to protect its friend against hostile expe- 
ditions amkmenced within the territory, and whether Sie want of efficient 
la^s was a fair excuse. Shall the completion of such an expedition in 
foreign waters — shall an obvious trick, which is always possible — ^be a 
bar against all claims for damans, as many English statesmen and 
lawyers think? or did the criminal intent, begun atLiverpool and made ap- 
parent by evidence there, furnish the United States, as Mr. Adams claimed, 
with cause of complaint of injuries which the British Government was 
bound to make good P Is municipal law, or are the general obligatioDS 
of states to each other, to determine the question P (See Professor Be^ 
nard u. s., chapters xiii.-xv., the present writer's article on the Ala- 
bama question, Neio Ettt/lander, July, 1869, and a number of articles by 
Mr. George Bemis in Massachusetts newspapers.) 

NOTE 18. 

The act of 69th Geo. III., chap. 69, commonly called the Foreign 
Enlistment Act, was framed aifter our neutrality act of 1817, but differed 
from it in two respects: tot, in being expressed in more stringent 
terms ; and again, in omitting two provisions. One of these is, that in 
our act bonds are required, in the case of armed vessels sailing out of 
our ports which bebmg wholly or in part to our citizens, in double the 
amount of the vessel and its cargo, including the armament, to the intent 
that the said vessel shall not be employed by such owners to cruise 
against the subjects or property of any power with which the United 
States are at peace. The other gives to collectors of customs power to 
detain vessels built for purposes of war, of which the cargo shall consist 
principally of arms and munitions of war, whenever it is probable to 
them that such vessels are intended for cruising against the subjects or 

Property of friendly states. Such detention is to continue until the 
^resident make a decision thereon, or until the owners shall give bonds, 
according to the requirements of the preceding section. For a compari- 
son of the two acts, see Mr. Bemis on * American Neutrality, its Honour- 
able Past, its Expedient Future,' Boston, 1866} and Mr. Mountague 
Bernard's ' British Neutrality,' 403-406. 

Several reasons seemed to the British Administration in 1867 to 
make it important to revise the act just mentioned. Commissioneis 
were appointed to consider the ' charaxiter, working, and effect of the 
neutrality laws of the realm,' who made a report in 1868. On the basis 
of their report, and embodying its principal suggestions, a project of a 
law was submitted to Parliament, and a law was passed August 9, 1870, 
by which the earlier act was repealed. This law is entitled * An Act 
to regulate the conduct of Her Majesty's subjects during the existence of 
hostilities between foreign states with which Her Majesty is at peace/ 
It may be cited also, for all purposes, as * The Foreign Enlistment Act, 
1870.' 

The parts of this act most worthy of notice are (1.) those relating 
to illegal shipbuilding and illegal expeditions. (8-§§ 13.) The follow- 
ing acts, building, agreeing to build, or causing to be built, equipping, 
despatching, issuing any commission for, any ship, with intent or Know- 
ledge or reasonable cause to believe that the same shall or will be em- 
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ployed in the military or naval service of any state at war witli any 
friendly state, subject the offender to either or both fine or imprisonment, 
the latter with or without hard labour, at the court's discretion, and not 
exceeding two years. The ship itself shall be forfeited, except when 
the contract to do any of these acts was made before the commencement 
of war between such states. But the person concerned may save himself 
from penalty, if he make known to the Secretary of State what he is 
doing, and all required particulars touching his contract ; and if also 
he give such security and take or permit to be taken such other mea- 
sures as the Secretary shall prescribe, for insuring that such ship shall 
not be removed without licence until the end of suoh war. (§§'8-13.) 

The burden shall lie on the builder of a ship, built for or delivered 
to such a foreign state or to its agent, or paid for by either of them, and 
employed for the purposes of war, of proving that he did not know that 
such was the destination of the vessel. (§ 9.) 

§ 10 forbids, under the same penalties, augmenting the warlike force 
of any such ship ; and § 11 forbids naval and military expeditions against 
friendly states. All ships and their equipments, with all instruments of 
war forming a part of such an expedition, shall be forfeited. 

Any vessels captured in violation of the neutrality of the realm within 
the sovereign's territorial jurisdiction, or by any ship built, &c., con- 
trary to this act, if brought into British dominions by tne captor or his 
agent, or by any one coming into possession of it, with knowledge that 
it was prize of war so captured, may be seized, detained, and, on due 
proof, restored to the original owner or his agent, on application of the 
original owner or his agent, or of any person authorised in that behalf 
by the Government of the foreign state to which the owner belongs. 
(§ 14.) 

(2.) From the sections relating to legal procedure (16-29) we select 
the following particulars : 

All measures for the condemnation and forfeiture of a ship, its equip- 
ment, arms, &c., shall require the sanction of the Secretary of State, or 
such ^ chief executive authority ' as the act mentions, and shall take place 
in the Court of Admiralty, ana nowhere else. (§ 19.) The words, * chief 
executive authority ' denote the Lord-Lieutenant of L'eland, or his chief 
secretary, the governor in any British possession, the lieutenant-governors 
of the Channel Islands, and of the Isle of Man. (§ 26.) 

If the secretary or any of these chief executive officers is satisfied that 
there is reasonable and probable cause for believing that a ship has been 
or is being built, commissioned, &c., in violation of any of the provisions 
of the act (§§ 8--12), he is empowered to issue a warrant stating his be- 
lief, upon which warrant certain * local authorities ' may seize, search, 
and detain such ship, until it has been condemned or released. Then, on 
application of the owner or his agent, the Court of Admiralty is to try 
the case, and if the applicant fails to establish the innocence of the trans- 
action <in regard to the ship, it shall be detained until released by the 
Secretary or other executive officer above specified. The court, where no 
proceedings are pending, may release the detained vessel on the owner 
giving security to the satisfia^tion of either that the ship shall not be em- 
ployed contrary to the act. The Secretary of State or chief executive 
autlhority may do the same under the same security, or even v^thout 
eecarity^ if he think fit so to act. If, on trial; it appears to the court that 

aa2 



356 APPENDIX m. 

no good ground for detention existed, the court has power to dedare that 
the owner is to be indemnified by the payment of costs and damages in 
respect of the detention ; and when the Secretary of State, by his order, 
releases a ship, the court has power to make a like order for the indem- 
nity of the owner. (§ 23.) 

Certain * local authorities,' viz., any ofRcer of customs in the United 
Kingdom, any similar functionary or public officer in any British posses- 
sion, any commissioned officer on full pay in the military or the naval 
service, subject respectively to any special or general instructions of cer- 
tain superiors, are empowered to seize or detain any ship liable to be 
seized or detained under the act (§ 21.) They are required to do this 
when they find reason to believe that a ship has been or is being built, 
&c., contrary to the act, and forthwith to make the detention known to 
the Secretary, or chief executive authority. And the provisions of § 23 
in regard to the powers of the Secretary, &c., and of the Court of Admi- 
ralty, are here repeated. (§ 24) 

'The Secretary of State, or the chief executive authority, may, by war- 
rant, empower any person to enter any dockyard or other place, and to 
inquire as to the destination of any ship which may appear to him in- 
tended to be employed in violation of tne act, and he may search the 
'same. (§ 26.) 

No local authority shall be responsible, civilly or criminally, in re- 
spect to the seizure or detention of any ship in pursuance of the act 

(§ 2B.) 

Nothing in the act subjects to forfeiture any commissioned ship of 

any foreign state, or frives to any British court any jurisdiction over such 

ship which it would not have had without the passage of the act (§ 32.) 

And in the phrase ^ foreign state,' the act, in an ' interpretation dause,' 

declares itself to include * any foreign prince, colony, province, or part of 

any province or people, or any person or persons exercising, or assuming 

to exercise, the powers of government in or over any foreign country, 

colony, province, or part of any province or people.' 

NOTE 19. 

Since this section was written, the subject of the recofimition of a 
community in revolt against the established ^vernment, as being a bel- 
ligerent power, has assumed considerable political importance. £ngluid 
led the way in thus recognising the Confederate States by the Queen's 
proclamation of neutrality, published 'May 13, 1861 ; France followed on 
the 10th of June ; and, in tne course of the summer, a number of other 
states made similar declarations. The proclamation of neutrality was 
not at first imputed on this side of the water to hostility, as it was after- 
ward. The British orders of June, 1861, which prohibited armed yessels 
of either party from carrying prizes into British ports — orders which 
grew out of the proclamation, and implied the recognition of a state of 
•^ar — were not at first unwelcome to our Secretary of State ; he said that 
they * would probably prove a deathblow to southern priyateering.' 
But a time soon came when the proclamation was considered to be hasty, 
intended for our hurt, the great source of hope to the Confederates. 

1. In considering the general subject, we remark, firti^ that while 
nations may take sides, as is said in the text^ against a reyolutioiiary 
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movement in another state, if invited so to do bj the government, they 
have a right to remain neutral, and in almost all modem movements of 
this kind nations have judged it wisest and best to take a neutral attitude. 
Only when great cruelty, on the part of the established government, 
rouses the indignation of mankind, have they thought best to interfere. 
This neutrality was our position, notwithstanaing our declared sympathy 
during the long and slow struggle of Spain with its American colonies. 

2. A proclamation of neutrality, or by whatever name a notification of 
a war be called, declares that a state of war exists between two certain 
parties ; announces, therefore, that, in the exercise of the rights of war, 
they may interfere with neutral commerce within certain limits ; warns 
subjects or citizens against unlawful assistance of either party in the war ; 
and, perhaps, makes known what will be permitted or forbidden to the 
belligerents within the waters or other temtoiy of the power making the 
proclamation. If, after this, a subject of such a power should be cap- 
tured in a war vessel of one of the belligerents, he could not be punished 
as a pirate by the law of the captor's state without giving cause for com- 
plaint of injury and redress, much less could he by the law of nations. 
And to this it may be added that, by such a proclamation, a nation takes 
from itself the power of complaining of the effects of war between the 
parties in question on its vessels and goods, because by the act it declares 
war to exist. 

3. Such a proclamation, of course, has no look towards recognition 
of a territory in revolt as a new state, nor does it pretend to judge of the 
right and wrong of the struggle. It is simply a declaration of a f apt. _.^ 

4. But there may be a difficulty in ascertaining when the fact oT^WSTj 
begins, and this difficulty is the greater in cases of insurrection or revolt, I 
where many of the antecedents and premonitory tokens of war are want- 
ing, where an insm-rection may be oi little account and easily suppressed, 
and where war bursts out full-blown, it may be, at once. Our govern- 
ment has more than once professed to govern its action by the following 
criteria expressed in Mr. Monroe's words relating to the Spanish South 
American revolts : ' As soon as the movement assumes such a steady and 
consistent form as to make the success of the provinces probable, the 
rights to which they were entitled by the law of nations, as equal parties 

to a civil war, have been extended to them.' But this rule breaks 
down in several places. The probability is a creature of the mind, some- 
thing merely subjective, and ought not to enter into a definition of what 
a nation ought to do. Again, the success does not depend on steadiness 
and consistency of form only, but on relative strength of the parties. If 
you make probability of success the criterion of right in the case, you 
have to weigh other circumstances before being able to judge which is 
most probable, success or defeat. Would you, if you conceded belligerent 
rights, withdraw the concession whenever success ceased to be probable ? 
And, still further, such provinces in revolt are not entitled by the law of 
nations to rights as equal parties to a civil war. They have jroperly no 
rights, and the concession of belligerency is not made on their account, 
but on account of considerations of policy on the part of the state itself 
which declares them such, or on grounds of humanity. 

5. Precedents are to be drawn chiefly from modern times. The revolt 
of the Low Countries was hardly an analogous case, for they were states 
having their especial charters, not connected with Spain, except so far as 
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the Kinft of Spain waA their suzerain. In olir revolutionaiy war precedent 
wafl not all on one side. Great Britain stoutly declared Paul Jones to be 
a pirate, because he was a British subject under commission from revolt- 
ing colonies, and Denmark a^eed to thiA. In the South American revo- 
lutions the concessions of bellig^erent rights were given freely by neu- 
trals, most freely by the United States ; and as for proclamations, our 
government went so far as to issue one in 1838 ' for the prevention of 
unlawful interference in the civil war in Canada,' where no civil or 
military organisation had been set up. The true time for issuing such 
a declaration, if it be best to issue it at all, is when a revolt has its 
organised government, prepared by law for war on either element or 
on both, and when some act, involving the open intention and the fact 
of war, has been performed by one of both of the parties. Here are 
two facts, the one political, the other pertaining to the acts of a political 
body. The fact of war is either a aeclaration of war, or some other 
implying it, like a proclamation of blockade, or, it may be, actual armed 
contest. 

6. Was there, then, a state of war when the British proclamation of 
neutralitv was given to the world ; or did the facts of the case justify the 
British (Government in the supposition that such a state of war existed P 
Here everything depends un facts, and on opinions derived from facts. 
We find opinions expressed by eminent men among ourselves in the tot 
half of May, 1801, that war had already begun, which some of them 
conceived of as beginning with the attack on Fort Sumter. We find a 
number of States seceding from the Union, whose territory made a con- 
tinuous whole, which formed a constitution, and chose public officers, a 
President among the rest. This President made a proclamation touching 
letters of marque and reprisal, and told his Congress that two vessels had 
been purchased for naval warfare. We find, next, two proclamations of 
the President of the United States, one of April 15, calling for a large 
force of the militia of the States, and anotner of April 19, after the 
proclamation of the Confederate President inviting letters of marque 
and reprisal had become known at Washington, announcing an intention 
to set on foot a blockade. On the 6th of May the Southern Congress 
sanctioned the proclamation concerning letters of marque, recognifi«d a 
state of war, and legislated on cruisers and capture. We pass over many 
acts of violence, such as seizures of forts and other public property with- 
in the Confederate States. Intelligence of President Lincoln s blockade 
reached London on the evening of May 2. Copies of it were there re- 
ceived between the 6th of May and the 11th. On the 13th the Queen's 
proclamation of neutrality was issued. 

The President's proclamation of blockade announced a measure which 
might have important international consequences. It was, in fact, a 
declaration of a state of war on the sea. * He deemed it advisable,' he 
says, ' to set on foot a blockade, in pursuance of the laws of the United 
States and of the laws of nations.' And vessels exposing themselves 
to penalty for violating the blockade would * be captured and sent to 
the nearest convenient port for such proceeding against them and their 
cargoes as prize, as might be deemed advisable.' Several neutral 
vessels were captured between April 19 and July 13, on which last 
day Congress sanctioned the proceedings of the Government The 
validity of the captures came before the Supreme Court^ and the quea- 
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tion when the war began became a very important one. The court 
decided that the President had a right, ^re belUj to institute a blockade 
of ports in the possession of the rebellious States, and that blockade was 
an act of war. 

It would seem, then, that if the British Government erred in thinking 
that the war began as early as Mr. Lincoln's proclamation in question, 
they erred in company with our Supreme Court. (See the ^Alabama 
Question/ New Eiiglander for July, 1869 ; Black's Reports, ii. 636 et seq.; 
Dana on Wheaton, 374-376 ; Lawrence's Wheaton, 2nd ed., supplem. 
p. 13 J and Pomeroy's Introd. to Constit. Law, §§ 447-463.) 

NOTE 20. 






In the late war an experiment was made of supplementing the block- 
ades at Charleston and Savannah by sinking stone-ships in channels of 
entrance into the ports. At the instance of British merchants their 
Government made complaints against this, as being detrimental to the 
general and permanent interests of commerce, to which our Secretary of 
State replied that the United States would regard it as a duty to remove 
the obstructions as soon as the Union should be restored. 

Had the United States a right to do this, or had neutrals acquired a 
right of access to these harbours subject only to the temporary hindrances 
of war P As far as the sovereign's right is concerned, it is clear that, for 
national preservation, measures of force within the borders of a state are 
not subjects of complaints from foreigners, any more than blockade or 
visitation on suspicion of contraband upon the water. As far as the 
practice of nations is concerned, we have a good instance in the obstruc- 
tions at Dunkirk, which were stipulated for m the Treaty of Utrecht (see 
append, ii., under 1713), and insisted upon in all new treaties, until the 
French were released from their obligations by the peace of Paris in 1783. 
And in the existing war between France and Germany, the Prussians 
have blocked up, or filled with torpedoes, a large part of the harbours of 
northern Germany. 

NOTE 21. 

Hence, in a revolted province waging regular war, there are no loyal 
persons whose property is distinguished from that of the other inhabi- 
tants, but all are jurally enemies, unless detained by force within the 
borders when desirous to escape. The Supreme Court of the United 
States (Black's Bepoils, ii. 636-639) decided that ^ all persons residing 
within this [i.e., the Confederate] territory, whose property may be used 
to increase the revenues of the hostile power, are in this contest liable to 
be treated as enemies, though not foreigners.' — Such a decision presup- 
poses hostile territory and not hostile persons only; and the territory 
could be hostile only because the existing supreme power was at war 
with the United States. 

NOTE 22. 

In conformity vdth this principle an Order of Council of Great 
Britain, dated Feb. 18, 1864, prohibits the exportation from the kingdom 
or conveyance coastv^ise of the parts of machinery used in steam-vessels. 
(See PhUlimore, ill. 361, who adds that ' co<d may, under the particular 
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circumstaDces of the case, regard being had to iU quality and deadnation, 
become liable to seizure.') 

NOTE 23. 

It may be added that the French National Convention led the way in 
seizing neutral shipd laden with provisions and bound to an enemy's port, 
by a decree of May 0, 1703, which provoked a retaliatory measure of 
Great l^ritain of June in the same year. Phillimore, iii. 335. The 
decree, which may be found in Martens, rec. t. 382, and in the reprint 
of the old Moniteur, vol. xvi. 351, ordains that the provisions shall be 
paid for at their value in the port to which they were destined, and that 
the freight stipulated by the shipper shall be allowed, together with 
compensation for detention, as determined by a prize court 

The i>anie decree contains the article referred to in § 174 (last para- 
graph but two), relating to enemies' goods on board of neutral vessels. 

NOTE 24 

Compare what Sir W. Scott says (case of the * Imina,' 3 Kob. Rep., 
108.) * The rule respecting contraband, as I have always understood it, 
is that the articles must be taken in delicto^ in the actual prosecution of a 
voyage to an enemy's port. Under the present understanding of the law 
of nations you cannot take the proceeds in the return voyage. From the 
moment of quitting a hostile port, indeed, the offence is complete,' &c. 
In a subsequent case the liability to capture of a ship carrying contraband 
articles with the help of false papers, was held to continue until the end of 
the return voyage, as in the parallel case of breach of blockade according 
to English usa^e. A vessel from Baltimore, after carrying contrabs^ 
to the Isle of France with felee papers, performed a number of different 
voyages, in which she continued to be occupied from 1804 to 1807, and, 
on sailing back from Batavia to Baltimore, was captured by a British 
cruiser. She was condemned, together, with the cargo belonging to her 
owner, and Sir W. Grant pronounced the principle to be that, * if a 
vessel carried contraband on the outward voyage, she is liable to con- 
demnation on the return voyage. It is by no means necessary that the 
cargo should have been purchased by the proceeds of the contraband.' 
The two decisions are at variance, unless the vessel's guilt sticks longer 
than that of the contraband articles does, or unless false papers extend it 
(Case of the * Margaret,' 1 Acton's Rep., 334 et seq.) 

Here we may ^d that, by an English decision, a neutral Danish ves- 
sel, stopping at the Cape of Good Hope on her way to a Danish settle- 
ment, Tranquebar. vnth both contraband and innocent articles on boaxd, 
the latter of which she intended to sell at the Cape, as well as to deliver 
letters to Dutch magistrates, was exempted from penalty on the ground 
that meanwhile the Cape Colony had surrendered to the English, and 
was now in their possession. (Case of the * Trende Sostre,' 6 Ilob. Rep., 
391, note. 

NOTE 25. 

The declaration of Paris of 1856, by which the neutral flag covers 
enemies' goods, destroyed the force of the rule of 1766, for the new rule 
protects neutral trade in innocent articles between two hostile ports, 
whether such trade had been opened to neutrals in time of peace or not 
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The rule is expressed in the most general terms. But^ although this 
rule is obsolete, and has gone into history for the most part, the United 
States, not being a party to the above-mentioned declaration, ma^ yet be 
under the operation of the old British law in regard to coasting and 
colonial trade. Here two questions may be asked, the one touching the 
lawfulness of coasting trade proper, the other touching the conveyance 
' by neutrals of their goods, brought out of foreign ports, from one port of 
the enemy to another. Our Government has contended for the right of 
neutrals to engage in both descriptions of trade, if we are not in an error ; 
-while some of our publicists hold the iirst to be reasonably forbidden, 
the other to be allowed. Judge Story says (*Life and Letters,' i. 
285-289) that, in his private opinion, ' the coasting trade of nations, in 
its strictest character, is so exclusively a national trade, that neutrals can 
never be permitted to engage in it during war without being atiected with 
the penalty of confiscation. The British have unjustly extended the 
doctrine to cases where a neutral has traded between ports of the enemy 
with a cargo taken in at a neutral country.' He is * as clearly satisfied 
that the colonial trade between the mother-country and the colony, where 
that trade is thrown open merely in war, is liable, in most instances, to 
the same penalty. But the British have extended their doctrine to all 
intercourse with the colonies, even from or to a neutral country, and 
herein, it seems to him, they have abused the rule.' There seems to be 
reason for such a difi'erence. To open coasting trade to neutrals is a con- 
fession of inability to carry on that branch of trade on account of appre- 
hensions from the enemy's force, and an invitation to neutrals to atibrd 
relief from the pressm'e of war. It is to adopt a new kind of vessels, on 
the ground that they cannot be captured. The belligerent surely has the 
right to say that his attempts to injure his enemy shall not be paralysed 
in this manner. But he has no right to forbid the neutral to carry his 
owli goods from hostile port to hostile port, when he might have done it 
before. Every right of innocent trade, then, enjoyed by the neutral in 
peace, should be allowed after the breaking out of the war j but new rights, 
given to them on account of the war, may be disregaided by the bellige- 
rent as injuring his interests. 

HautefeuiLe remarks, on the other side, that the sovereign who can 
interdict can also permit a certain kind of commerce. But this is begging 
the question. Can he, by such privileges, restrain his enemy from an- 
noying him — privileges which are nothing but twking the neutral trader 
into a kind of partnership P Suppose that he hired war vessels from a 
neutral sovereign — would that exempt them from capture ? Most other 
continental writers have condemned the rule of 1756, as Ortolan, Kalten- 
born, Heffter in a qualified way, and Gessner. Some treaties have allowed 
coasting trade to neutrals between enemies' ports in war, as that between 
England and Holland of 1675 ; that between Holland and Spain of 1676 
1679; the Treaty of Utrecht; that of 1715 between Holland and Russia; 
that of 1725 between the German empire and Spain ; and that of 1795 be- 
tween Spain and the United States. In some few treaties, again, such ti'ade 
is prohibited, as in that of 1691 between England and Denmark ; that of 
1762 between Prussia and Sweden; that of 1801 between Hussia and 
England, the latter against the principle of the armed neutralities. See 
Phillimore, iii §§ 215-225; Hautefeuille, ii. pp. 53-68; Gessner, 
266-277^ to the latter of whom I am indebted for much of the materials 
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of this note ; and Kent, i. pp. 82-85. The latter, speaking of our pro- 
tests against the rule, thinks that if we should become a great power and 
have a maritime enemy which should open its commerce to neutrals at 
the outbreak of war, we should attach more weight to the arguments in 
favour of the rule of 1756 than we have done, it is to be hoped that by 
acceding to the declaration of 1856, or some other, allowing larger liberties 
to trade, we shall help to consign the old rule to oblivion. 

NOTE 26. 

All the modem French writers on the rights of neutrals upon the sea, 
except Hautefeuille, hold that the two kinds of notice, that from the 
government and that from the blockading squadron, are necessary. (Orto- 
lan, ii. ; 305 et seq., ed. 2; Cauchy, ii. 421, Pistoye et Duverdy, i. 372.) 
Hautefeuille regards the special notification as essential in all ca^es, but 
does not hold the diplomatic notification to be necessary, (ii. 226, ed. 2.) 
The French Government carries out the same views. In 1838, when the 
Mexican blockade was in progress, Count Mol6, then Minister of Foreign 
Afiairs, wrote to his colleague, the Minister of Marine, in regard to the 
conduct of the commander of the fleet in the Mexican seas, as follows :— 
* M. N. confounds here two things venr distinct, the diplomatic notifica- 
tion which ought to be made of the blockade to the neutral powers, and 
the information which the commanders of the forces employed to main- 
tain it are always bound to give to such ships as present themselves at 
the blockaded places. He seems to think that going through with the 
first formality dispenses necessarily with the second, which would there- 
after become superfluous. Such a manner of proceeding is contrary not 
only to the ordinary principles of maritime law, but also to instructions 
emanating from your department, and to the communications which were 
made to the Government of the United States and to the foreign consuls 
at Vera Cruz at the time [of commencing the blockade]. I will not recall 
here the reasons why, independently of the official and diplomatic notice 
of a blockade, every ship showing itself before the blockaded port ought 
to receive from the commander of the blockading squadron the warn- 
ing,' &c. 

In all the treaties of commerce made between France and the South 
American republics a clause is inserted to the efiect that no vessel of 
commerce belonging to citizens of either of the treaty-making powers 
shall be seized, captured, or condemned, without having received a pre- 
vious notice of the existence or continuation of the blockade from the 
blockading forces or from some vessel forming a part of the blockading 
division or squadron ; and particular rules follow in regard to the vis^ of the 
commander giving the notice, which is to be put upon the ship's regbter, 
and for which the captain of the vessel overhauled and visited shall give 
a receipt. (Ortolan, u. s.) 

The same rule has been followed by Denmark and generally by the 
governments of continental Europe. It appears in a large number of 
treaties. The armed neutrality of 1800 proclaimed it as one of their 
principles of commercial liberty, that no vessel can be regarded as having 
broken blockade until, after being informed by an officer of the block- 
ading vessel concerning the condition of the port, it attempted to enter by 
fi-aud or stratagem. (Martens, rec. vii. 176.) The weight of opmioui 
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alsO) on the continent is upon the same side. (Comp. Gessner u. s., 
179-192.) 

In Jay's treaty with England (1794), and in a number of treaties with 
the South American States, the United States have adopted the provisions 
given in the text (p. 317, near the top). But the words * so circum- 
stanced ' seem to show that the provision applies only to cases where 
there is ignorance of the blockade of a particular port. It cannot 
therefore be cited as agreeing with French practice, for which purpose 
Ortolan (ii. 308) and Gessner (p. 204) use it. Nor did Mr. Lincoln, 
perhaps, mean anything else in his proclamation of blockade, where he 
says, m quite general terms, which would seem to announce a rule not 
confined to the beginning of the war, that a vessel approaching or 
attempting to leave any ot the blockaded ports * will be duly warned by 
the commander of one of the blockading vessels, who will endorse on her 
register the fact and date of such warning,' after which, on trying to do 
the forbidden act, she will be captured, and sent into some port for adju- 
dication. At least the government did not adhere to the rule through 
the war, and as early as in July, 1861, a vessel ignorant of the war was 
captured before attempting to enter a port. In fact, the doctrine of con- 
tinuous voyages could hardly have been applied, if such warning had 
been thought necessary. 

The continental doctrine is compelled to break down in regard to 
those blockades in distant parts of the world, which a commander of a 
squadron^ as the representative of his government, is allowed to impose. 
They can occur before any diplomatic notitication, and a vessel duly 
warned is still a lawful prize. 

This doctrine appears to the writer to be destitute of a rational founda- 
tion. Why should two notifications be judged necessary ? One can see 
the need of a * diplomatic* notification. It saves the neutral merchant 
from the risk and loss of an adventure which the war will prevent him 
from carrying out according to his intentions. And the notification at 
the port is necessary as a supplemental warning, when there has not been 
time for the ships of neutrals on the sea or in distant ports to become 
aware of the existence of a blockade. But apart from this exceptional 
case, and from the case that the blockade has oeen raised, to give notice 
to a vessel coming to a port to break a blockade is like giving notice to 
a burglar trying to breat into a house. It is a highly criminal proceeding 
to try to break a blockade. It is becoming a party to a war. A person 
trying to steal into an invested town with provisions would be summarily 
dealt with. Why this great compassion tor neutrals engaged in a wrong 
traffic ? Especially does such trade require to be the more severely 
treated, as long as neutral nations themselves throw the gates open, and 
make no movement to hinder this kind of commerce. For our part, while 
we would wish to have all private ships and goods engaged in innocent 
trade exempt from seizure, we would wish to have illicit trade subject to 
the heavier penalties, even to the punishment of the crew, to have the 
ship liable in cases of ordinary contraband, and to have neutral 
stop such adventures within their own ports. 

One word in regard to the place of the commencement and the dura- 
tion of the liability to be seized for breaches of blockade. The continental 
doctrine necessarily involves this rule, — that no ship is liable until it 
breaches the place where the blockading ships are stationed. The punish- 
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able fact is not the sailing across a tract of sea with an intention to do an 
evil deed, but the fact that the vessel tries to enter the blockaded har- 
bour. It is evident that this formal rule increases the temptation to 
engage in such enterprises, while the other rule may bear hara, as far as 
evidence is concerned, upon neutral traders. On the other hand, the 
continental rule, if we mistake not, is that the vessel on her return voyage 
is .not liable, although it is admitted that a vessel breaking blockade aoid 
running out again may be chased to her own coasts or to any othff 
neutral port. Or, in other words, the fact here too must begin at the 
blockaded port It is not easy to see a sufficient reason for this rule on 
the score oi the principle. 

NOTE 27, 

The doctrine of continued or continuous voyages, which Sir W. Scott, 
afterward Lord Stowell, originated, deserves to oe noticed, and may be 
noticed here, although it first arose in reference to colonial trade with 
another country, carried on by neutrals. As the English courts con- 
demned such trade, the neutrals in the first part of this century, especially 
shippers and captains belonging to the United States, tried to evade the 
rule by stopping at a neutral port and seeming to pay duties, and then, 
perhaps, after landing and relading the cargoes, carried them to the 
mother-country of the colony. The motive for this was, that if the 
goods in question were hondjide imported from the neutral country, the 
transaction was a regular one. The courts held, that if an original inten- 
tion could be proved of carrying the goods from^ the colony to the moihe> 
country, the proceedings in the neutral territory, even if they amounted 
to landing goods and paying duties, could not overcome the evidence of 
such intention ; the voyage was really a continued one artfully inter- 
rupted, and the penalties of law had to take effect. Evidence, therefore, 
of original intention and destination was the turning-point in such cases. 
(See, especially, the case of the *Polly,' Robinson's Sep. ii. 361-872 j the 
cases of the * Maria ' and of the ' William,' ibid. v. 365-372 and 386-406, 
and the cases there mentioned.) 

The principle of continued voyages will apply when cases of contra- 
band, attempt to break blockade, &c., come up before courts which accept 
this English doctrine. In our late war many British vessels went to 
Nassau, and either landed their cargoes destined for Confederate ports, 
there to be carried forward in some other vessel, or stopped at that port 
at a convenient place for a new start towards Charleston or some other 
harbour. If an intention to enter a blockaded port can be shown, the 
vessel and the cargo, as is said in the text, are subject to capture according 
to English and American doctrine from the time of setting sail. Now the 
doctrine of continued voyages has been so applied by our Supreme Court 
that it matters not if the vessel stops at a neutral port, or unlades its 
cargo and another vessel conveys it onward, or if formalities of consign- 
ment to a person at the neutral port, or the payment even of duties are 
used to cover the transaction, provided destination to the blockaded 
port, or, in the case of contraband, to the hostile country, can be estab- 
lished, the ship on any part of its voyage, and the car^o oefore and after 
being landed, are held to be liable to confiscation. Or, if again the master 
of the vessel was ordered to stop at the neutral port to ascertain what the 
danger was of continuing the voyage to the blockaded harbour^ still guilt 
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rested on the parties to the transaction as before. All this seems a natural 
extension of tne English principle of continued voyages, as at first given 
out ; but there is danger that courts will infer intention on insufficient 
grounds. A still bolder extension was given to it by our courts in the 
case of vessels and goods bound to the Kio Grande, the goods being then 
carried up by lighters to Matamoras. We could not prohibit neutrals 
from sending goods to the Mexican side of that river; but if it could be 
made to appear that the goods were destined for the side belonging to the 
United States, that was held to be sufficient ground for condemnation of 
them; although, in order to reach their destination, they would need 
overland carriage over neutral territory. (See Professor Bernard's *Brit. 
Neutral.' 307-317, and compare Dana's note 231 on Wheaton, § 508.) 

Dr. Ludwig Gessner, author of the work before cited, * Droits des 
Neutres sur mer,' now gives his assent to the principle of continuous 
voyages. In remarks on the condemnation of the * Springbok ' by our 
courts, he coincides with the opinion * that a capture can be justified, 
even when the immediate destination is a neutral port, if it can be proved 
bef/(md doubt that the contraband of war is destined for the enemy. ^ But 
if i^Toofbei/ond dcmbt is required, his limitation is not a very practical one, 
(Opinion of L. Gessner, et., Lond., 1869, from the Norddevische Allg, 
Z&t, of Dec. 29 and 30, 1868.) 

NOTE 28. 

If a vessel that is captured escapes with or without resistance into 
neutral territory, the neutral is not bound to deliver it up, and the case is 
not one which his courts can notice. The case is like that of a slave or 
a prisoner of war recovering his liberty and escaping into his sovereign's 
or other neutral territory. (Compare case of * Creole,' § 70, § 128, p. 220, 
and § 143.) The case of the ' Emily St. Pierre,' captured in 1862 near our 
coast, illustrates this point. Some of the crew, being left on board, got 
possession of the vessel and carried her into Liverpool. Our government 
claimed her on the ground that the rescue was fraudulent and an act of 
violence towards a lawful cruiser. It is remarkable that a similar case 
occurred in 1800, only that Great Britain made the claim and our govern- 
ment rebutted it on grounds which the British Government urged in 1862. 
See Professor Bernard's ' British Neutrality ' (pp. 326-329), who says, 
* There can be no doubt that the American Government was right in 1800 
and wrong in 1862, and the English Government wrong in 1800 and 
right in 1862. The enforcement of blockades is left ... by the law 
of nations to the belligerent alone. They are enforced by the exercise of 
the belligerent' right of capture; and this right is the weapon which 
international law places in his hands for that express purpose. Capture 
is an act of force, which has to be sustained by force until the property in 
the vessel has been changed by a sentence of condemnation. If she escape 
meanwhile from the captor's hands, it is not for the neutral to restore her 
to him. Kesistance or a rescue is . . .a distinct ofience, drawing 
after it a distinct and appropriate penalty — confiscation. But here, again, 
it is for the belligerent to inflict the penalty, and it is not the business of 
the neutral to help him to do this, either by recovering his prize for him 
or by treating the act as a crime.' 
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NOTE 29. 



The * Virfrinius,* carryinp: the flag of the United States, and supposed for 
some time to be a regularly registered vessel of the United States, was 
captured by a Spanish war steamer on the hi^h sea, while endeavouring 
to reach the neutral waters of the island of Jamaica, having been foiled in 
the attempt to land a partv of insurrectionists on the Cuban coast The 
capture occurred in the night of October 81, 1873, but the bulletin offi- 
cially announcing it was not published at Havana until November 5. A 
court was assembled for the trial of the persons taken on the vessel, 155 
in number, of whom four were executed on November 4, thirty-eeven em 
the 7th, and sixteen on the 8th, and the remainder, 102 in number, were 
delivered on board a United States steamer December 18. There were 
nine executed who belonged to the United States, and a larger number of 
British sulnects. The summary and informal j)rocess, the cruel execution 
of persons belonging to the crew, even of mariners and cabin-boys, met 
with the just indignation of the world ; but in addition to this, unless the 
* Virginius ' can be shown to be a piratical vessel, the mode of trial was a 
violation of Article VII. of the treaty of 1795, which secures a regular trial, 
the use of solicitors, agents, &c., and their free access to the subjects or 
citizens of the one party for offences committed within the jurisdiction of 
the other. 

The government of the United States, supposing that our rights oathe 
sea had been violated, as well as that persons illegally captured had been 
executed cruelly and against treaty, demanded I'eparation. As the result 
of negotiations, on November 29 Spain stipulated to restore the 'Virginius* 
and the survivors, and to salute the flag of the United States on December 
25 folio wingr. If, however, before that date Spain should satisfactorily 
prove that the * Virginius ' was not entitled to carry the flag of the United 
States, the salute should be dispensed with, and only a disclaimer of in- 
tent of indignity to the flag should be required. Furthermore, the United 
States engaged on the same condition to adopt legal proceedings, &c., 
against the vessel, and the persons who might nave violated the laws in 
relation to the vessel. 

It was afterwards proved that the * Virginius ' was not legally a vessel of 
the United States. The real owners from the first were Spaniards. The 
oath of the American in whose name she was registered was false. So 
says the Attorney-General in a letter to the Secretary of State, dated De- 
cember 17, 1873, who adds that, in his opinion, she had no right, as 
against the United States, to carry the American flag, because she had not 
been registered according to law. He adds : ' Spain, no doubt, has a right 
to capture a vessel with an American register, and carrying the American 
flag, found in her own waters, assisting or endeavouring to assist the in- 
surrection in Cuba ; but she has no right to capture such a vessel on the 
high seas, upon an apprehension that, in violation of the neutralily or 
navigation laws of the United States^ she was on her way to assist said 
rebellion.' 

The reasoning and opinion of the Attorney-General are examined by 
Mr. R. H. Dana, the editor of Wheaton, in a fioston journal of January 6, 
1874. In brief, he takes the unassailable position that actual ownership 
by a person belonging to a state places a ship on the high seas under the 
jurisdiction of that state. The ' Virginius,' owned really Dy SpaniaidSi was 
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really under Spanisli jurisdiction ; and ' the register of a foreign nation is 
not, and by tne law of nations is not recognised as being, a national 
voucher and guaranty of national character to all the world.' ' Nations 
having' cause to arrest a vessel would go behind such a document tu ascer- 
tain the jurisdictional fact which gives character to the document, and 
not the document to the fact/ * Even a genuine passport, which is an 
assertion of national character, is not conclusive between nations on a 
question of right to arrest/ And if the Attorney-General thinks that 
Spain has no jurisdiction to inquire into violations of our laws, that the 
question, whether or not the register was fraudulently obtained, was a 
matter of our law and for our decision, it may be replied that, granting 
this to be true, the fact does not touch the question oi jurisdiction, which 
depends on ownership. All that can fairly be said is, that while the na- 
tion of the owners has a right to arrest, the ostensible ownership appearing 
on the register fraudulently obtained would suggest delay and sequestra- 
tion of the vessel until the facts could be established. We add that the 
flag is no protection without a right to use it, and that every nation — for 
purposes of jurisdiction over vessels of its subjects at sea, as well as for 
other reasons — has a right to decide by its ships of war whether its own 
vessels are not wearing a foreign flag. 

But the Spanish captain who took the • Virginius ' supposed it to be a 
veritable American vessel, making an attempt to land men and instru- 
ments of war, in order to assist the insurrection in Cuba. What was his 
duty in the premises? It was to defend the coasts of Cuba, to the best 
of his ability, against a vessel which was known to be under the control 
of the insurgents, for which he had been on the look-out, and against 
which the only eff*ectual security was capture on the high seas. Of 
course, such self-defence on the part of Spain involved a risk, like that 
which was involved in the case of the ' Caroline,' where, as was mentioned 
in the text, Mr. Webster admitted that self-defence was in extreme cases 
justifiable, although it migfht lie beyond the ordinary course of inter- 
national law. The writer of this note defended the proceedings of the 
Spanish vessel on this ground in some remarks made to the Yale law 
students in November, 1873, which were widely circulated in the news- 
papers. Quite recently an emiueut lawyer, Mr. George T. Curtis, has 
examined the case at large in * the case of the *' Virginius," considered with 
reference to the law of self-defence,' and justifies the capture on the same 
ground. We quote a few words : ' We rest the seizure of this vessel on 
the great right of self-defence, which, springing from the law of nature, is 
as thoroughly incorporated into the law of nations as any right can be. 
No state of belligerency is needful to bring the right of self-defence into 
operation. It exists at all times — in peace as well as in war. The only 
questions that can arise about it relate to the modes and places of its 
exercise. In regard to these we have only to say that there is no greater 
inconvenience to be suflered by admitting that this right may be exercised 
on the ocean, than is constantly suffered by neutrals from an exercise of 
the belligerent rights of nations at war. In fact, the.' inconvenience is not 
nearly so great' (The documents may be found in Exec. Doc. No. 30, 
43rd Congress, Ist session, accompanying a message of the President.) 

The following rules of international law are illustrated by the case of 
the * Virginius : ' — 

1. That the right of self-defence authorises a nation to visit and 
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capture a vessel as well on the high seas as in its own waters, when 
there is reasonahle ground to believe it to be engaged in a hostile expe- 
dition against the territory of such nation. 

2. That a nation's right of jurisdiction on the high seas over vessels 
owned by its citizens or subjects, authorises the detention and capture of 
a vessel found on the high seas, which upon reasonable ground is belieyed 
to be owned by its citizens or subjects, and to be engaged in violating 
its laws. The flag or register of another nation, if not properly belonging 
to a vessel, does not render its detention unlawful by tne cruiser of a 
nation to which its owners belong. As, however, the register affords 
primd facie evidence of nationality, the nation which gave the register 
by mistake must be treated with great care, detention on grounds proved 
to be erroneous must be atoned for, and the question of ownership would 
naturally be committed, where the evidence is not patent^ to a third 
party. 
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Aberdeen, Earl of, on the right of search, § 200. 

Adams, J. Q., on the Monroe doctrine, § 47 ; negotiations on suppressing the slave 
trade, § 198. 

Admiralty, English, its doctrine on notice of blockade, S 187. 

Agents of intercourse, § 87, et seq. See Ambassadors, Consuls. 

Aix-la-Ghapelle. See Congress. 

Albericus Gentilis, app. i. § 92 e. 

Alexander VI., Pope, his grant to Spain, § 53. 

Aliens to be protected, § 61 ; their right of asylum, ibid. ; of innocent passage, 
ibid. ; their relation to the laws, § 62 ; increase of humane feeling toward them 
illustrated, § 63 ; may lose the character of aliens, § 66. (See Naturalisation.) 
Suits against, in foreign courts, § 76 ; how far they may sue in foreign courts, 
ibid.; in a country at war with their own, § 118; their property there, ibid. 

Alliance, triple, app. ii., 1668 ; grand, ibid., 1701. See Peace of Utrecht, triple, 
ibid., 1717 ; quadruple, ibid., 1718 ; holy, ibid., 1815, § 46. See also Treaty. 

Altemat, § 94. 

Amalfi, sea laws of, p. 16. 

Ambassador, general term, § 87 ; also indicates one kind of agent, ibid., and | 94 ; 
kinds 0^ § 87 ; derivation of the term, ibid. ; origin of the privileges of, § 88 ; 
temporary and resident, § 89 ; importance of the latter, ibid. ; obligation to re- 
ceive, considered, § 90 ; what ambassadors may a nation refuse to receive, ibid. ; 
who has the right of sending, § 91 ; deputies' from protected states and towns, 
not a, ibid. ; a subject representing a foreign state as a, ibid. ; female a, ibid., 
note. Pope's nuncios nominated in some Catholic stateus, ibid. ; may represent 
several courts, or one court in several states, ibid., end ; credentials of, § 91 ; 
and privileges of, § 92 a, et seq. ; inviolability and exterritoriality of, ibid, (see 
those words for his special powers) ; houses provided for, § 92 h, note ; limits of 
privileges of, § 92 e ; history of treatment of, esp. in England before Queen 
Anne's reign, ibid. ; relations to third powers, § 93 ; rank o^ § 94 ; recall of, 
ibid. ; formalities and occasions of recall, ibid. ; full power of ambassadors, its 
import, § 107 ; ambassadors cannot sit as judge of captures, § 141 ; case of the 

. British ambassador in the United States in 1856, § 166. 

< Amistad,' case of the, § 138. 

Amnesty implied in peace, § 153. 

Armed neutrality, § 155 ; first in 1780, app. ii., § 174 ; second in 1800, app. ii., 
§ 191. 

Annistice. See Trucet 

Athens. See Greece. 

Aubaine, droit de, § 63. 

Austria acquires tiie Spanish Netherlands by treaty of Rastadt, app. ii., 1714 ; also, 
Naples, Milan, Sardmia, ibid. ; exchanges Sardinia for Sicily with Savoy, ibid., 
1718 ; pragmatic sanction, ibid., 1735 ; acquisitions by peace of Passarowitz, 
ibid., 1721; acquisitions in Poland, ibid., 1772, 1773; cedes Netherlands to 
France, ibid., 1797 ; humiliation in 1805, 1809, ibid. ; naturalisation in, § 66 ; pro- 
ceedings in Eoszta's case, § 81 ; in Mr. HUlsemann's case, § 83. 

Ayala Balthazar, app. i. 

Azuni, D. A., app. u 
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Balance of power : meaning of the phrase, § 48 ; Europe a loose confederation, 
ibid. ; interference for the balance of power known to the Greeks, § 44 ; to me- 
difleval Euroi)e, il)id. ; applied against the house of Hapsburg, ibid. ; against 
Louis XIV'., ibid. ; since, ibid. 

Bannus, bannum, § 178. ' 

Barbara' i>owers form states, § 36 ; and are not pirates, § 187. 

Belgium, its union with Holland, app. ii., 1814 ; disruption, § 49 ; interference of 
great powers in the dis))ute, ibid. ; is made neutral territory, ibid., and § 155. 

Belleisle, Marshall, case of, § 93. 

Bentham, J., §§ 9, 200. 

Berlin dwree, § 189. 

Bernard (Mountague), on the rules of war, § 127, et seq., passim. 

Black Sea, the, free to commerce only, § 57 ; history of negotiations concerning, 
ibid. 

Blackstone cited, § 29 ; Stewart's note on, § 141. 

Blockade, §§ 186-189 ; what ? § 186 ; what places are subject to, ibid. ; why a 
breach of unlawful, ibid. ; what is a valid, ibid. ; blockading force often settied 
by conventional law, ibid. ; paper or cabinet blockades unlawful, ibid. ; evidence 
of, §187; what is due notice of, ibid.; treatv stipulations concerning, ibid.; 
must be made known to neutral governments, ibid. ; difference of practice as to 
notice, ibid. ; notice to vessels from a distance, ibid. ; discontinuance o^ ibid. ; 
penalty for breach of, § 188 ; duration of liability to penalty, ibid. ; attempts to 
stretctfi blockade, § 189 ; history of, ibid. 

Brandschatz (German), § 133, note. 

Bundesstaat and Staatenbund (German), § 104. 

Bynkershoek, Cornelius van, §§ 54, 85, 86, 89, 91, 92 a, 92 6, 92 <2, ftis, 92 e, 
93, 96, 107, 118, 127, 137, 140, 143, note, bis, 145, 146, 156, 176, 181, 183. 
App. i. 

C-ksar's Gallic war, § 87. 

Calhoun, J. C, on the Monroe doctrine, § 47. 

Capacity, personal, determined by the law of the domicil, § 70 et seq. 

Capture, § 139, et seq. ; of private property still allowed in the sea, ibid. See 
Keutral Trade, Prize. 

Capitulations, § 146. 

'Caroline,' case of, § 164, note. 

Carrying despatches of enemy, highly criminal for neutrals, § 184. 

Ceremonial of the sea, § 85 ; of courts, §§ 84, 94. 

Challenges, mediaeval, § 115. 

Chevalier, Michael, § 118, note. 

China exempts occidental residents from its jurisdiction, § 65. 

Chivalry, its influence on international law, § 8. 

Christianity, its influence on international law, §§ 7, 8. 

Cicero, De officiis, § 115. 

Coalition against France (1793), app. ii. ; (1798), ibid. ; (1804), ibid. ; (1813), ibid. 

Cocceii, H. de, § 181. 

Coke, Sir Edward, his Institutes, § 8, note ; §§ 89, 92 c. 

Comity, § 24 ; w^liat it includes, ibid. ; the foundation of private international lav, 
§ 69 ; comity or courtesy, § 82, et seq. 

Commercia belli, § 134. 

Confederation, treaties of, § 104 ; of the Rhine, app. ii., 1806. 

Conference of London (1832), app. ii. 

Conflict of Laws. See Private International Law. 

Congress of Cambray, app. ii., 1718 ; Rastadt, ibid., 1797, under peace of Campo 
Formio ; Vienna, ibid., 1814, §§58, 94, 155 ; Aix-la-Chapelle, §§ 46, 94; Trop- 
pau-Laybach, § 46 ; Verona, ibid. 

Conquest, right of, considered, § 21. 

Consolato del mare, § 173, app. i. 

Consuls, origin, § 95 ; functions, § 96 ; jurisdiction, especially outside of Christen- 
dom, ibid. ; privileges and status, ibid. ; are often natives of the country where 
they live, ibid. 

Contraband, §§ 178-183 ; articles forbidden to be exported by Bomaa law, § 178; 
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justice of the rule of contraband, ibid. ; rule of, to be executed by belligerents, 
ibid. ; ought neutral states to allow such a trade ? ibid., note ; fluctuating views 
concerning, § 179 ; articlesgenerally so regarded, ibid. ; horses, unwrought metal, 
coined money, their quality, ibid. ; naval stores, provisions, ibid.; ships ready- 
made, ibid., note ; lists of contraband in treaties, ibid.; nothing contraband merely 
by the dictum of a belligerent, § 180 ; occasional contraband, ibid.; its justice, 
§ 181 ; English rule concerning provisions, § 182. (See Pre-emption.) Penalty 
for contraband, § 183 ; treaty modifj-ing penalty, ibid. 

Contrabannum, § 178. 

Contract, right of. See Treaty. 

Convention of Ackerman, app. ii. (1826); convention of 1824 concerning search, 
§ 198 ; amended by Senate of United States, ibid.; rejected by Great Britain, ibidl 

Convoy, § 191 ; history of, ibid. ; justice of the claim, § 192 ; neutrals under bel- 
ligerent convoy, § 193. 

Copy and patent right, international, § 80. 

Cotton, Sir Robert, his opinion on right of ambassadors, § 92 e. 

Courtesy, international, § 82, et seq. 

Courts, foreign : how far are aliens allowed to use them, § 76 ; suits against aliens 
in, ibid. 

* Creole,* case of the, § 70. 

Crimean war, § 118 ; treatment of Russian fishermen in, § 170 ; rules of England 

and France toward neutral trade in, § 175. 
Crimes committed abroad, punished at home by some nations, § 78 ; committed by 

foreigners, escaping, §§ 78, 79. 
Custom, a source of international law, § 28. 

Damm, sea laws of, app. i. 

Danish Straits, sound dues in, history of the claim to, § 57 ; now extinguished by 
money payments of other states, ibid. 

Danube free for navigation after Crimean war, § 58. 

Declaration of Pilnitz, § 46, app. ii., 1791. 

Declaration of war necessary in Greece and Rome, § 116 ; in middle ages, ibid. ; but 
not in modern times, ibid. ; why ? ibid. 

Decree of the Reichsdeputation (1803), app. ii. 

Demosthenes, c. Aristocrat, on restoring exiles, cited, § 79, note. 

Denmark, concessions to Sweden, app. ii., 1660; its gams from Sweden, ibid., 1721 ; 
gives up Norway, ibid., 1814, § 38 ; the sound dues of, § 57 ; a party to the first 
armed neutrality, § 174 ; to the second, § 191 ; dispute with the United States 
on belligerent convoy, § 193 ; difSculties in Holstein and Schleswig, app. ii., 
1851. 

Dionysius of Halicamassus on secret warfare, cited, § 127, note. 

Discovery, claim from, examined, § 53. 

Dispensing power of the Pope. See Pope. 

Divisions of international law ; Vattel's faulty, § 26 ; Wheaton*8,ibid.; other divi- 
sions, § 27. 

Divorce, regulated by law of the place, § 74 ; why ? ibid. 

Domicil, what, § 67 ; can be changed, ibid. ; rules for determining the, ibid. ; can 
there be more than one, ibid. ; law of domicil controls as to personal capacity, 
§ 70 ; important exceptions to this principle, ibid. ; concurrence of court of domicil 
in cases of contracts, ^ 72 ; as aficcting nationality in war, § 168. 

Ducange, § 95. 

Dumont, his collections of treaties, § 106 ; app. ii., passim. 

Dutch Republic : its independence acknowledged, cited, app. ii., 1648 ; its most 
important treaties, app. ii., passim ; loses Negapatam, 1783 ; Batavian republic 
becomes a monarchy, 1806 ; annexed to France, 1810 ; a kingdom with Belgium 
under House of Orange, 1814 ; loses Cape of Good Hope, &c., 1814 ; separated 
from Belgium, § 49 ; disputes with England on the ceremonial of the sea, § 86. 

* Edinburgh Rbvikw,* No. 15, S 122. 

Embargo, civil and hostile, § 114 ; hostile hardly differs from war, ibid. 
Emigration, r^^ht of, § 61. 

England acquires New Netherlands, &c., at the peace of Breda, app. ii., 1667 ; a 
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•oqai«itinii8 by peace of Utrecht from Fnnoe (1718) ; acquires Gibnltar and 
Minorca from' Spain (1713) ; adds greatly to her power in America by treaty of 
Pariii (1763); her concesfiion;! at peace of Paris and Yersaillea (1782, 1783^; 
pdnn Ne^patam from Holland (1788) ; how affected by peace of AmlenH (1802) ; 
ner |)art in the ^rreat coalition a^^ainst Napoleon (1813) ; her gains by troities of 
1814, IKl.*) ; f^uarantees inte^ty of Turkey (1840, 1856) ; claims over the nar- 
row 8ea« amund England, § 56'; doctrine' of inalienabilitv of allegiance, §§ 66, 
202 ; ilaims of respect to her flag, § 86 ; disputes with Holland on that account, 
ibid. ; law of, to protect ambassadors, § 92 e ; reprisals br, in the middle ages, § 114 ; 
civil wars of the seventeenth century, usages in, § 12^ ; usages of war in modsn 
times, § 129 ; decisions of courts of, as to ransom contracts, § 142 ; doctrine as to 
neutral trade in war, §§ 173, 174 ; as to occasional contrabazid, § 181 ; and as to 
pre-emption, § 182 ; as to trade opened in war, or rule of 1756, § 185 ; as to notice 
of blockade, § 187 ; as to blockade of extensive coasts, § 189 ; orders in council, 
ibid. ; doctrine as to convov, § 191 ; as to search and discussi(»is wil^ United 
States, §§ 196-200. 

Equality or soverei^ state is equality of rights, § 51 ; not inconsiatant with differ- 
ences of court rank, ibid. ; disputes, especially between France and Spain in re- 
gard to rank, ibid. ; present rules of rank, itiid. ; distinctions fading cot, ibid. ; 
comp. § 86. 

Etiquette. See Equality, Ceremonial, Comity. 

Exequatur, § 96. 

Exterritoriality, what, § 64 ; its limits and application to foreign sovereigns, ibid. ; 
ships of war and armies, ibid, (see below^ ; to vessels driven into forogn har- 
bours, ibid. ; to residents from Christian states in oriental countries, § 65 ; to 
ambassadors, § 92 a, et seq. ; its broader and narrower import, ibid. ; implies 
immunitv from foreign civil and criminal jurisdiction, ibid. ; immunity dT hotd 
and goods, § 92 6 (but hotel of ambassador no asylum for criminals, ibid.) ; a 
certain freedom from imposts, &c, ibid. ; liberty of worship, § 92 c ; immunity (^ 
family and train, § 92 </ ; but no supreme power over his suite, ibid., e. 

Extradition, § 79 ; not of strict obligation, ibid. ; political exiles not d^vered up 
by free countries, ibid. ; arrangements of extradition of United States with Eng- 
land and France, ibid. 

Feudalism, its influence on international usage, § 8. 

Fisheries on the high seas free, § 55 ; questions between Great Britain and the 
United States as to, ibid. 

Flassan, Histoire de la diplomatic Fran9aise, §§ 89, 100, 105, app. i. ; Histoire da 
Congrfes de Vienne, app. i. 

Foelix (Droit international), §§ 66, 70-78, passim ; § 96. 

Foreign judgments. See Judgments. 

Foreigners. See Aliens. 

Forms of politeness on the sea, § 85. 

Forum contractus, rules concerning, § 72. 

Foster, Sir Michael, on rights of ambassadors, § 92 c. 

France, acquisiticns by peace of Westphalia (1648) ; right of succession in Spain, 
renounced by treaty of Utrecht (1713J) ; abandons the pretender (1697, 1713) ; 
acquires Corsica (1768) ; concession or England to, in 1783 ; treaties of consular 
and imperial France (1795-1815) ; Droit d'aubaine in, § 63 ; treatment (^foreign 
commercial vessels bv, § 64 ; naturalisation in, § 66 ; refuses to accede to Ei^- 
lish sea ceremonial, § 86 ; reprisals, French usage and law of, § 144, end ; usages 
of war in the invasions of Italy, in the fifteenth century, § 129 ; practice as to 
neutral trade, §§ 173, 174; as to notice of blockade, § 187 ; stretched the rules 
of blockade under Napoleon, § 189; ancient ordinances on contraband, § 183; 
treaty of, concerning search, § 197 ; withdrew its consent to search, ibid. 

Francis I., of France, § 100 ; app. ii. (1526). 

Franklin, Benjamin, §§ 122, 183. 

Full power of ambassadors, § 107. 

Gaius (Instit.), his definition of ju8 qeniium, § 9 

Garden (Comte de), Histoire de trait^, app. i., app. ii., passim. 

Gcntilis. See Albericus. 
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German empire, provisions of peace of Westphalia respecting, app. ii. (1648). 

Ghent. See Treaty. 

Great Britain. See England. 

Greece, ancient international law of, § 8 ; not true that it had none, ibid. ; balance 

of power known to, § 44 ; treatment of foreigners in, § 63 ; Athenians kill Spartan 

ambassadors to Persia, § 93 ; reprisals in Greece, § 114 ; declaration of war, 

§ 115 ; usages in war, §§ 127, 128 
Greece, modern, interference on behalf of, § 50. 
Grotius, §§ 11, 12, 20, 31, 55, 56, 59, 89, 92 a, 114, 127, 143, 145, 149, 165, 176, 

181, 188. App. i 
Guaranty and treaties of guaranty, § 105 ; kind of, instances, when introduced, 

ibid. ; what they imply, ibid. 
Guardianship, questions growing outo^ by what law decided, § 74 6; difference of 

practice, ibid. 
Gustavus Adolphus, § 51. 
Gyllenborg, case of, § 92 e. 

Hai^, Sir Matthew, on right of ambassadors, § 92 e, 

Hamilton, Alexander, § 118. 

Hanseatic league, sea laws of, app. ii. 

Hartenstein, his explanation of jus naturale, as used bv Grotius, § 11, note. 

Hase (E. F.) on postliminy, § 143. 

Hautefeuille on piracy, § 137, note ; on contraband, § 181 ; on despatches carried 

by neutrals, § 184. 
Heflter, Aug. W., §§ 6, 51, 52, 59, 70, 92 d, 96, 127, 130 note, 145, 149, 160, 161, 

181 ; app. i., app. ii. (1800). 
Holland. See Dutch Republic. 
Hostages to confirm treaties in use as late as 1748, § 106 ; what the hostage may 

do, and how he may be treated, ibid. ; given to confirm ransom contracts, § 142 ; 

hostage may sue in his own courts, if the ransom contract is broken, ibid. ; case 

of the recapture of the, ibid. 
HUbner, Martin, § 176; app. i. 
HUlsemann, Mr., §§ 81, 83. 

Hurd, John C, law of freedom and bondage, §5 2, 9. 
Huss, John, safe conduct given to, broken, § 8. 

Independence of a state, what, § 37. 

Intercourse, is there a right of? §| 25, 59 ; what a state may not do as it respects 
intercourse, § 59 ; what it may do, § 60 ; Christian states now forcing others into 
intercourse, ibid. ; comp. § 21 b. 

Interference in affairs of other states, unlawfid, § 42 ; exceptions, ibid. ; for the 
balance of power, § 43 ; to prevent revolutions not a valid ground of interference, 
§§ 45, 46 ; the Monroe doctrine of, § 47 ; in the Belgic revolution, § 49 ; inter- 
ference on account of religion and humanity, § 50. 

International law has the same foundation as state law, §§ 1, 2 ; its meaning in an 
abstract sense, § 3 ; in a more limited sense, § 4 ; actual international law, what ? 
§ 5 ; originated in Christian states, why ? § 7 ; is extending beyond Christendom, 
§ 5 ; not observed toward savages, ibid. ; rules of intercourse between two or a 
tew states, no part of it, ibid. ; genesis and voluntariness o^ § 6 ; of later 
growth than state law, ibid. ; in Greece, Rome, and mediseval Europe, quite im- 
perfect, § 8 ; took a religious form among the ancients, ibid. ; positive method in, 
its deficiencies, § 13 ; not resolvable into contract, § 14 ; its jural, § 15 ; and moral 
grounds, § 16 ; nghts of nations, §§ 17-21 ; duties and claims, §§ 22-25 ; divisions 
of international law, §§ 26, 27 ; custom and &ee consent, sources o^ § 28 ; adopted 
by municipal law, § 29 ; aids for knowing what it is, § 30 ; progress o^ §§ 31, 
32 ; uncertainty and want of authority of, §§ 33, 203 ; history o^ its importance, 
§ 34 ; method m this work, § 35 ; international law regards aU governments as 
legitimate, § 38 ; knows only governments de facto, § 40 ; examples of recognitioDS 
of new states, ibid. ; forbidB assistance to revolted provinces, | 41 ; allows assist- 
ance to a state against rebellions, ibid. ; how fur interference is allowed by inter* 
national law, §§ 42-50. (See Interference, Balance ol Power, Monroe Doctrine, 
Belgium, Religion, Congress.) Property what, in international law, and how 
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arnnired, §$ 5*2, 53 ; territon', what, § 54 ; intcmatioiial law as to ooastB, seas, 
fpilfii, hay^ and rivens §§ 5.W>k ; as to interooune, § 59, et seq. ; mteniati«ial 
copy and fiatent ri{;ht, § xO ; international courtesy, §§ 82-^85 ; mtemational 
law' as to ambajvadom, §§ 87-U4 ; pves no full {»otection to them against third 
powent, § 93 ; their rank, § 94 ; as to consuls, § 96 ; international right of cootnct 
or treaties*, §§ 97-109 ; international right of self-protection and redress, (nt 
lawA and u>ages of war, §§ 110-135 ; international rules of capture and occi^a- 
tion, §§ 139-145 ; rules an to treaties of peace, §§ 146-154 ; as to nentraHtY and 
neutral rights §§ 155-166 ; as to liabilities of neutral trade, §§ 167-201 ; defects 
cf, § 203 ; uncertainty of, ibid. ; narrow limits of, § 204 ; treatment of nations with- 
out iu pale, ibid. ; no umpire in disputes of nations, § 205 ; international peace 
project^*, § 206 ; sanctions of international law, § 207 ; progress of, § 208 ; pros- 
pects of, § 209 ; importance of study of, § 210 ; especially in the United States, ibid. 

International law, private. See Private. 

Interpretation of treatie;*, niles of, § 109 ; case of repugnant clauses and conflicting 
treaties, ibid., end. 

Inviolability of ambajisad<»r8, S 92 a, 1 ; except in extreme cases, ibid. ; this light 
formerly qualified by Plnglish jurists, § 92 e. 

Japan grants exterritoriality to foreigners, § 65, end. 

Jews, their usages in war, § 128. 

John, King of France, case of^ § 100. 

Judgments, foreign, how far of force elsewhere, § 77. 

Jus gentium, § 9 ; inter gentes, ibid. ; nature or naturale, § 10 ; d^nition o^ by 
Ulpian, ibid. ; by Grotius, § 11 ; voluntarium, as defined by Grotius, § 12 ; tran- 
situs or passagii innoxii, § 59 ; detractus, § 61 ; albinagii, § 63 ; l^atomm or 
legationum, § 87 ; quarteriorum, § 92 6 ; fetiale, § 115 ; poetliminii, f 143. 

ELaltenborx, Carl von, § 158 ; app. i. 

Kent, Chancellor, § 29 ; his opinion as to the width of the sea line of the United 

States, § 56, cited ; §^ 92 e, 96, 99, 114, 122, 140, 165, 176, 177, 194. 
Klttber, Europaisches Volkerrecht (ed. of 1851), §§ 2, 91, 92 a, 94, 102, 127, 176, 

18L 
Koazta, Martin, points of his case considered, § 81. 

Language in which treaties are written, § 150, end. 

Laurent, app. i. 

Law, international, see International Law ; political and public, § 2 ; sea law8» 
app. i. ; of war. See War. 

Lawrence, St., free to the United States by the reciprocity treaty, § 58. 

League at Schmalkalden, app. ii. (1530). 

Legal acts, form of: rule that locus regit actimi, § 75. 

Legates a and de latere, &c., 94 ; esp. note. 

Legitimacy : all forms of states legitimate in international law, § 40. 

Leslie, Bishop of Ross, his case, §§ 91, 92 e. 

Lex domicilii, its effect, § 70 ; loci, or loci rei'sitse, or rei sitae, controls, according 
to Savigny, in all cases of property, § 71 ; according to Anglican and French law, 
controls only as to movable property, ibid. ; reason for Savigny's opinicm, ibid. ; 
lex domicilii ought generally to decide as to inheritance and right of saoce8si(»i» 
§ 73 ; counter opinions, ibid. ; its bearing on questions growing out of marriage 
rights, § 74. 

Liability to capture of goods and vessels at sea, § 169. 6, et seq« 

Licences to trade, § 147 ; English decisions concerning, ibid. 

Lieber, Dr., § 17, note ; § 124, note. 

Lieger ambassadors, the term explained, § 89, note. 

Livy, §§ 128, 143, note. 

LttbecK, its treatment of a vessel fleeing into its waters, § 158. 

Lucchesi-Palli on blockade, § 186. 

Mably, Abb^ de, cited, notes to, §§ 21, 105, 106. 
Mahon, Lord, cited, p. 26. 
Malmesbury, Earl of; on search, § 200. 
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Manning, W. Oke, his commentaries, app. ii. ; §§ 118, 141, 161, 173, and frequently 

in the following sections. 
Marcian, the emperor, law o^ § 178. 
Marcy, W. L., on Koszta's case, § 81 ; on the declaration of Paris in 1856, § 122 ; on 

neutral rights, § 176. 
Maritime laws of medisBval Europe, app. ii. 
Marquardsen, Prof, in Erlangen, on the Trent case, § 184 ; app. i. 
Marque, letters of, § 121. 
Marriage : seat of marriage relations the husband's domicil, § 74 ; hindrances to, 

ibid. ; formalities of, ibid. 
Martens (Charles de), his Receuil, app. i. ; his Prdcis du droit des gens, app. i. ; his 

remarks on emigration, § 61 ; on exterritoriality, § 92 a, cited ; §§ 123, 160, 176, 

181, 188 ; his essay on armateurs, § 181. 
Mendoza, Spanish ambassador, case of, § 92 c. 
Middle ages, international law in, § 8 ; treatment of foreigners in, § 63 ; usages of 

war in, §§ 128, 129. 
Milan decree, § 189. 

Mississippi, negotiations concerning the freedom of navigating, 8 58. 
Mohammedan nations, long shut out of Christian international law, § 7 ; alliances 

with, disapproved of for a long time, § 8. 
Mohl, K. von, §§ 20 6, 78, note ; app. i., passim. 

Monroe doctrine, what, § 47 ; voted against by Congress, ibid. ; Mr. Adams' expla- 
nation of, ibid. ; revived by Mr. Polk, ibid. ; opposed in its new shape by Mr. 

Calhoun, ibid. ; is no part of the American system, ibid. 
Moral relations of states. See Duties. 
Moser, J. J., app. i. 

NAiPiER, Sir W., * History of Peninsular War,' §§ 124, 129, 132. 

Napoleon I., §§ 118, 129, 131. 

Naturalisation, what, § 66 ; conflicts of laws growing out of, ibid. ; inchoate, its 
effect, ibid. See Koszta. 

Navigation, freedom of, § 55 ; mare liberum of Grotius, and m. clausum of Selden, 
ibid. ; Portuguese and Russian claim, ibid. ; Danish straits now free for naviga- 
tion, § 57 ; Black Sea, ibid. ; river navigation, § 68 ; act of Congress of Vienna on 
river navigation, ibid. ; the Scheldt, free, ibid. ; Danube, ibid. ; Mississippi, ibid. ; 
St. Lawrence, ibid. ; La Plata, ibid. 

Negro slavery. See Slavery. 

Neutrality and neutrals, §§ 155-165 ; doctrine of neutrality chiefly modem, § 156 ; 
importance of questions touching, ibid. ; neutrals, who ? ibid ; gradations of neu- 
trality, ibid. ; qualified neutrality differs from alliance, ibid. ; permanent, ibid. ; 
•armed, ibid, (see also Armed Neutrality) ; obligations of neutrals, § 156 ; must 
be impartial, ibid. ; but cannot be, if they help both parties, § 157 ; duty of, to 
be humane to both parties, § 158 ; especially to give refuge to fugitives, ibid. ; 
ought to disarm fugitive troops, ibid. ; treatment of vessels fleeing into neutral 
harbours, ibid. ; case of the Schleswig vessel in the territory of LUbeck, ibid. ; 
may admit vessels of war of the belligerents for peaceful purposes, § 159 ; may 
open their ports to prizes, ibid. ; but are not bound so to do, ibid. ; may not lend 
money or furnish troops to either belligerent, nor allow hostile acts in their 
territories, § 160 ; transit of troops may be refused, ibid. ; practice of furnishing 
by neutrals, formerly allowecf, § 161 ; especially practised by Switzerland, ibid. ; 
can the same be done now ? ibid. ; actions allowable for the citizen or subject of 
the neutral state, § 162 ; loans to a belligerent unlawful, ibid. ; right of neutral 
territory to be untouched by the operations of war, § 163 ; right and duty of 
neutrals when their territory is so violated, ibid. ; respect due to neutrals, to 
their flag, subjects, &c., by belligerents, § 164 ; municipal law enforcing neu- 
trality, especially in the United States, § 165 ; case of the British ambassador in 
1866, § 165 ; relation of neutrals to the parties in a civil war, § 166 6. 

Neutral trade, or neutral ships and goods on the sea, §§ 167-202 ; importance of 
questions touching, 1 167 ; who are neutral persons in war? § 168 ; what neutral 

Eroperty, ibid. ; liability to capture, its general princfj)les, § 169 a ; two rules of 
ability, from nationality of goods, and of vessels, § 169 b ; treatment of neutral 
vessels conveying hostile goo£, § 170 ; neutral receives freight from captor for, 
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ibid. ; pays flfeight to captor of hostile vessel, if his gjoods are dellTered, ibid. ; 
coast nstieries more or less exempt from capture, ibid. ; jnstioe of rules as to 
neutral trade, § 171 ; earlier practice in regard to, § 172 ; consolatx) del mare, 
rules of, § 173 ; practice as to capture in the seventeenth and ei^teenth centniies 
shifting, § 174 ; first armed neutrality, ibid.; practice of England and France in the 
late Russian war, § 175, note ; rules of peace of Paris, in 1856, § 175 ; attitude of 
United States respecting, ibid. ; opinions respecting capture, § 176 ; neutral goods 
on an armed enemy's vessel, § 177. See also Contraband, Blockade, Search. 

* North American Review ' on Monroe doctrine, § 47 ; on sound dues of Denmark, 
§67. 

Norway, §§ 38, 104 ; app. ii., 1814. 

Nymwegen, or Nimeguen, peace of (1678), § 92 cf; app. ii. 

Obligation or contract, questions concerning, by what courts and what law de- 
cided, § 72. 

Obligation of states, survives changes of govemirfent, § 38. 

Occupation of territory by a conqueror, e£fect o^ § 145 ; subsequent reoonquest, 
e£fect of, ibid. 

Oleron, judgments de, app. i. 

Ompteda, Von, app. i. 

Orders in council, British, § 189. 

Ortolan, Theod. (Diplomatie de la mer), §§ 54, 85, 86, 159, 176, 181, 186 ; app. L 

Osenbrttggen (De jure belli et pacis Romanorum), §§ 8, 115 ; app. L 

Palatine library, § 131. 

Pardessus, Collection des lois maritimes, §§ 95, 123, note ; § 178, note. 

Paris, treaty of, in 1856, app. ii., § 58 ; declaration attached to, §§ 122, .175, 186. 

Partition of Poland. See Poland. 

Paschal XL, Pope, case of, § 100. 

Passports. See Safe Conducts. 

Paulus rin the Digest), §§ 137, 143. 

Peace or Crespy, app. ii., 1544 ; Augsburg, ibid., 1555 ; Westphalia, ibid., 1648 ; 
LUbeck, 1629 (see Peace of Westplutlia) ; Prague, 1635 (see the same) ; peace 
of the Pyrenees, app. ii., 1669 ; Nymwegen, ibid., 1678-1679 ; Ryswlck, ibid., 
1697 ; Cariowitz, ibid., 1699 ; Utrecht, ibid., 1713 ; Rastadt-Baden, ibid., 1714; 
Passarowitz, ibid., 1718 ; Nystadt, ibid., 1721 ; Breslau-Berlin, ibid., 1742 ; pre- 
liminary and definitive peace of Aix-la-ChapeUe, ibid., 1748 ; peace of Paris, ibid., 
1763 ; fiubertsburg, ibid., 1763 ; Kutschuck-Kainardsch^, ibid., 1774 ; Teschen, 
ibid., 1779 ; Paris, ibid., 1782-1783 ; Versailles, ibid., 1783 ; Jassy, ibid., 1792 ; 
Basel, between Prussia and France, ibid., 1795 ; Basel, between Spain and France, 
ibid., 1795 ; Paris, between Sardinia and France, ibid., 1796 ; Tolentino, ibid, 
1797 ; Leoben-Campo Formio, ibid., 1797 ; Amiens, ibid., 1802 ; Presburg, ibid., 
1805 ; Tilsit, ibid., 1807 ; of Sweden with Russia, ibid., 1809 ; of SchrOnbrunn 
or Vienna, ibid., 1809 ; Bucharest, ibid., 1812 ; Paris, first peace of, ibid., 1814; 
Vienna (see Congress and Treaties) ; Paris, second peace of, ibid., 1815 ; peace of 
Paris after Crimean war, ibid., 1866, §§ 58, 122, 175 ; Villa Frarica-Zurich, ibid, 
1869. See also Treaty, Congress. 

Peace, how different from a truce, § 160 ; not always perpetual, ibid. ; preliminary 
and definitive, ibid. ; separate and secret articles of, ibid. ; principals and acces- 
sories to, ibid. ; language generally used in treaties of, ibid. ; restrictions on the 
power to make a, § 151 ; alUes ought not to separate their interest at peace, ibid. ; 
effect of, § 162 ; on private rights, ibid.; on the cause of undertaking war, §153; 
rule of uti possidetis, ibid. ; conditions in which forts, &c., must be ceded, U)id. ; 
inhabitants of ceded districts not to be indemnified, ibid. ; must such persons be 
forced by the ceding party to submit to the new government, ibid. ; when does 
peace begin, § 164; its enegt on captures made after, or without knowledge of it, 
ibid. 

PhiUimore, §§ 24, 37, 66, 118 note, 137, 162, 178 note, 184. 

Piedmont. See Sar<Unia. 

Pinheiro-Ferreira, § 114.- 

Pirates and piracy, definition, § 137 ; nations may enlarge the definition, but not 
apply it then to international law, ibid. ; jurisdiction over, ibid. ; Barbaiy powers 
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• not pirates, ibid., and § 36 ; pirates form no state, § 36 ; slave-trading not piracy 
by intemation^ law, 1 138 ; but is by law and treaty of several stetes, ibid. ; 
etforts to make it so by international law, § 198 ; vessel suspected of, may be ap- 
proached and its character ascertained, § 195. 

Plata, La, free for navigation, § 58. 

Pledges to confirm treaties, § 106. 

Poland, first partition of, app. ii. (1772) ; second and third, app. ii. (1793-1795). 

Political refugees, § 79, end. 

Polk, President, § 47. 

Pope, the, his relation to international law in mediaeval Europe, § 8 ; his dispen- 
sing power, ibid. ; grants of to Spain and Portugal, § 53 ; cessions at treaty of 
Tolentino, app. ii., 1797 ; Papal states annexed to France, app. ii., 1809 ; rank in 
European ceremonial, § 51 ; ambassadors, §§ 91, 94, note. 

Portalis, Count, on the usages of war, § 130, note. 

Portugal, treaty with Great Britain, allowing search of suspected slavers, § 197 ; 
independence of, app. ii., 1668. 

Postliminy, not applied to recaptures from pirates, § 137 ; what, by Boman law, 
§ 143 ; wherein modem difiiers from Roman, ibid. ; must be extended to neutrals 
if not to subjects, ibid. ; rule of, extended to reconquest, § 145. 

Pre-emption, a compromise between belligerents and neutrals, § 182 ; English prac- 
tice of, ibid. ; treaty of United States with Great Britain concerning, ibid. 

Prescription, follows the lex loci, § 71. 

Prisoners, present treatment of, § 128, end ; case of escaping into neutral territory, 
§ 143. Bee also Rome, War. 

Pnvateers, § 121, et seq.; right to use them, clear, ibid. ; advantages of, ibid.; evils 
of, § 122 ; testimony to these evils, ibid.; endeavours to put an end to privateer- 
ing, ibid. ; restrictions on, § 123 ; not pirates, if exceeding their commission, 
^ 137 ; but pirates, if taking a commission from two hostile powers, ibid. 

Prizes at sea, when the property of captors, § 140 ; title given by a court, ibid. 

Prize courts of several countries, § 141. 

Principalities, Danubian. See Russia, Turkey. ' 

Private international law, writers on, app. L, what it is, § 69 ; its growth, ibid. ; 
leading features of, as to personal capaci^, § 70 ; property, § 71 ; obligation or 
contract, § 72 ; succession, § 73 ; family rights, § 74 ; forms of legal acts, § 76 ; 
use of foreign courts, § 76 ; proofs, &c., ibid. ; foreign judgments, § 77. 

Propertv of states, what, § 62 ; how acquired, § 53 ; in enemy's country. (See 
War.) Of neutrals. (See Neutrals, Capture.) Public, how treated in war, 

§ 131. 

Property, private, questions concerning, by what law decided, § 71 ; rights oi^ be- 
tween husband and wife, § 74. 

Proxenus, in Greece, § 96. 

Prussia, a kingdom (1713) ; acquisitions by treaties of Berlin and Dresden (1742); 
acquisitions in Poland (1772, 1793) ; losses in wars with France (1795, 1807) ; 
gains by treaties of 1814, 1816 ; neutralisation in, § 66 ; treaty with United 
States, §§ 122, 183 ; claims of, as to neutral trade, § 176. 

Pufiendorf, Samuel, §§ 12, 31, 149 ; app. i. 

Quintuple treaty, § 197. 

Rachel, Samuel, app. i. 

Rank of states. See Equality, Ambassadors. 

Ruisom, in war, § 128 ; of captured vessels, § 142 ; its conditions,'ibid. ; not favored 

by English law, ibid. (See Hostage.) Rights of ransomer by Roman law, 

§143. 
Rayneval, § 64 ; app. i. 
Recapture. See Postliminy. 
Recognition of a new state, when lawful, § 40, end. 
Reconquest, § 145. 
Reddie, J., §§ 9, 171. 

Reichsdeputation, report of, app. ii., 1803. 
Religion, interference on account of, § 60. 
Remonstrances of states against the conduct of others, § 83. 
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RenrualH, § 114 ; when lued, ibid. ; how far just, ibid.; not known to Romans^ 
ibid. ; practised by Greekn, ibid. ; and in mediseval Europe, ibid. $ general and 
special, ibid. ; modem, ibid., end. 

Reputation, rif^ht of, § 18 ; qui^tions concerning, § 83. 

Kequinitions or contributions in war, §§ 129, 130. 

Restitution, edict of. See peace of Westphalia, app. ii., 1648. 

Retaliation in war, its limits, § 126. 

Retorsion, § 114. 

Revoluti<m8, interference to prevent, | 45 ; history of such interference, § 46. 

Rewards given to captors by English law, § 144. See also Salvage, 

Rheinbund, or confederation of the Rhine, app. ii., 1806. 

Rhine, the, free navigation of, § 58 ; its mouths, ibid. 

Rights and obligations of states, § 17 ; of reputation, § 18 ; of redress, § 19 ; of 
punishment, is tliere any, § 20 ; of conquest, § 21 ; of intercourse, is there any, 
§§ 25, 59 ; of asylum, § 61 ; of innocent passage, ibid.; of emigration, ibid. 

Rin^on and Fregoze, French aml)assadors, their case, § 93. 

Rivers, freedom of navigation of, § 58 ; rule of Vienna, congress concerning, ibid. ; 
history of, ibid. See Danube, Rhine, &c. 

Rogatory commissions, § 76. 

Rome, ajticient, international law of, § 8 ; treatment of foreigners in, § 63; practised 
no reprisals, § 114 ; fetial jus of, § 115 ; cruel mode of warfare, § 128 ; towaid 
non-combatants, § 129 ; in sieges and sacks, § 132; its jus posUiminii, § 1^; 
its truce with the Vejentes, § 149, note. 

Rule of 1756,^ 185. 

Russia : its gainsby peace of Nystadt (1721) ; by partitions of Poland (1772, 1798) ; 
guarantees the ])*eace of Teschen, § 105 ; relations to Turkey and the Danubiaa 
principalities, w-e app. ii., under 1774, 1792, 1807, 1810, 1812, 1826, 1829, 1888, 
1840, 1856 ; partv to the armed neutralities, §§ 174, 191 ; its part in the holy 
alliance, and subsequent policy, § 46 ; in the afTairs of Greece, app. ii., 1827, 
1832 ; in the treaty of Paris, app. li., 1856 ; its law of naturalization, § 66* 

Rymer's focdera, app. i. 

Sa, case of, § 92 c. 

Safe conduct, or safeguard, § 147. 

Salvage, § 144. 

Sanctions of international law, §207. 

Sardinia, kingdom of: comp. for Piedmont, Savoy, treaty of Cherasco, app. ii. (1631), 
of the Pyrenees (1659), of Vienna (1689), of Kostadt (.1714J) ; island of Sicily ex- 
changed for Sardinia, the title of King of Sardinia taken (1718) ; gains from the 
Milanese (1736) ; cessions to France (1796) ; Piedmont annexed to France (1802); 
restorations by Congress of Viemia (1814) ; treaty of Villa Franca and Zurich 
(1859). 

Savigny, F. von, explanation of Ulpian*s jus naturale, § 10 ; his system of private 
international law, §§ 67-75, passim. 

Scheldt, the free navigation of, § 58. 

Schmalkalden, recess at, app. ii., 1530 ; league of, ibid., 1531. 

Scott, Sir William, §§ 141, 180, 182, 183, 184. 

Sea, the high, free, § 55 ; near the coast, its relation to territory, § 54 ; freedom of, 
invaded by Portugal, Great Britain, Russia, § 55 ; ceremonial of, § 86 ; disputes 
concerning, § 86. 

Search, right of, a war-right applied to merchant ships, § 190 ; how to be conducted, 
ibid. ; duty of submitting to, ibid. ; treaties of modifying, ibid. ; as limited by 
convoy, §§ 191-193. (See Convoy.) To execute revenue laws in peace, § 194 ; on 
suspicion of piracy, § 195 ; for slavers, § 196 ; conceded by several treaties, § 197 ; 
history of treaties concerning, §§ 198, 199 ; meaning of right of search, § 200; 
claim of England to ascertain nationality of vessels, ibid. ; of United States for 
compensation to vessels wrongfully detained, ibid. ; new discussions in 1858, ibid. ; 
nationality of vessels a good ground of search in peace, § 201 ; new convention 
of United States and Great Britain concerning, § 201, end ; search for English 
seamen on neutral vessels, against international law, § 202. 

Seizure of foreign goods on promise of compensation, § 182 ; on plea of necessity^ 
ibid. 
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Selden, John, his mare clausum, | 55. 

Senior, N. S., in * Edinburgh Review,* § 3. i 

Ships, how far territory, § 64 ; merchant, their relations to French law in French 
ports, § 64 ; neutral. See Neutral Trade. 

Sieges, licence of soldiers in, § 132 ; may be checked, ibid. 

Slavery, its local character, § 70 ; shaken off by change of domicil, ibid. ; will not 
revive by return to original domicil, ibid. ; case of the * Creole,' ibid. ; comp. § 138. 

Slave trade, prohibitions of, § 138 ; made piracy by the United States first, ibid. ; 
by Great Britain, ibid. ; by treaty of Great Britain with Brazil, ibid. ; but not 
by international law, ibid. ; search for slave traders. See Search, Treaty of 
Washington. 

Sovereigns, treatment of, on foreign soil, §§ 64, 84 ; marks of respect to, §§ 84, 85* 

Sovereignty, what, § 37 ; sovereignty of a state differs from sovereignty of a prince, 
§ 38, note ; involves independence and equality, ibid. ; qualified, in the case of 
confederate and protected states, ibid. 

Spain, peace of Pyrenees, app. ii. (1669) ; recovers Franche-Comtd (1668) ; cessions 
at peace of Nymwegen (1678) ; at Ryswick (1697) ; partition of its empire pro- 
posed (1698, 1700) ; title of Bourbons to, acknowledged (1713) ; concessions 
made by, to the quadruple alliance (1718) ; concerned in peace of Vienna (1736) ; 
cessions at peace of Paris (1763) ; party to peace of Versailles (1783) ; renunci- 
ation by king of (1808) ; Catalonia taken from (1812) ; refuses to sign final act of 
Vienna (1814) ; interference in affairs of, §§ 46, 47 ; treaty of, with Great Britain^ 
conceding search for slavers, § 197. 

Sponsio, what, and whether obligatory, § 98. 

State, a, what, § 36 ; pirates no state, ibid. ; Barbary powers are now a state, ibid., 
§ 137 ; essential functions of, § 37 ; territory of, not alienable by the ruler, § 52. 

Story, Judge, on domicil, § 67 ; app. i. 

Succession to property, what law decides in cases of, § 73. 

Sully (then Marquis de Rosny), case of his servant, § 92 d. 

Surety, how different from a guaranty, § 105. 

Sweden, its gains by peace of Westphalia (1648) ; losses by that of Nystadt (1721) ; 
cessions to Russia (1809) ; united with Norway (1814). 

Switzerland, its independence acknowledged at Westphsdia (1648) ; arrangements 
of Congress of Vienna concerning, § 166 ; its practice of furnishing troops, § 161. 

Tacitus, § 127. 

Talleyrand on the rules of war, § 130, note. 

Territory, what, how acquired, §§ 53, 64 ; are vessels territory, § 54 ; mouths of 
rivers, bays, neighbouring sea, ibid. 

Testaments, validity of, by what law decided, § 74 ; comp. Succession. 

Thirty years* war, § 128 ; treatment of non-combatants in, § 129 ; mode of sup- 
porting armies in, ibid. ; fate of Magdeburg and Wurzburg m, § 132. 

Title to captures at sea, how and when acquired, §§ 140, 141. 

Trade closed in peace, but open in war, § 185. 

Treaty or contract, right of, § 97 ; with whom made, ibid. ; by whom made, § 98 ; 
in a close confederation, only by the central power, ibid. ; made by a limited 
sovereign, how far binding, § 99 ; extreme case of, in a confederation, ibid. ; 
obtained by fraud or force, not binding, § 100 ; cannot bind to do wrong, § 101 ; 
kinds of, § 102 ; treaties of alliance, § 103 j defensive alliance, what, ibid. ; of 
confederation, § 104 ; of guaranty, § 105. (See Guaranty.^ Confirmations of 
treaties b^ religious forms, hostages, pledges, § 106. (See also Hostages.) 
Treaties bmding when agreed upon, S 107 ; can ratification be withheld from, 
after giving a full power ? ibid. ; violation of treaties, § 108 ; interpretation of, 
§ 109 ; language generally used in, § 160 ; treaties of peace. See Peace. 

Treaties, particular. (See also Peace, Alliance, Congress, Convention.) Treaty of 
Madrid, app. ii., 1526, § 100 ; Cambray, app. ii., 1529 ; Wittenburg (capitulation 
of), ibid., 1647 ; Passau, ibid., 1662 ; Cherasco, ibid., 1631 ; treaties of Osna- 
brUck and Milnster (peace of Westphalia), ibid., 1648 ; treaty of Ulm, 1620 (see- 
Peace of Westphalia^ ; treaties of Oliva, ibid., 1660 ; Breda, ibid., 1667 ; Lisbon, 
ibid., 1668 ; partition treaty, first, ibid., 1698 ; second, ibid., 1700 ; the three 
barrier treaties, ibid, (under peace of Utrecht) ; preliminary treaty of Vienna,, 
ibid., 1636 ; Naples, ibid., 1769 ; family compact, ibid., 1761 ; tiealry de Corsica,. 
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ibid^ 17r»8; treaties partitioning Poland (see Poland); treaty of Laneyille, 
app. ii., 180*2; St. Ildofonso, ibid., under treaty of Luneville ; of cession of 
I^>uitnana, ibid., 1803 ; Fontainebleau, ibid., 18(i7 ; treaties before down£Ul of 
XaiMilcon, app. ii., before 1814; treaties of Vienna, ibid., 1815; Ghent, ibid^ 
1814, §§ Af), 198 ; treaties of Paris, 1814, 1815. (See Peace.) TnBtv of Ixmdoa, 
ibid., 1827 ; Toarkmantchai, ibid., 1828 ; treat>' of separation of Bdgium and 
Holland, ' - .. ^ - 

18a;{ 
1848 
treaty of Turin, ibid., 1860 ; Dr. Franklin's with I»ruMia, §§ 122, 188. 

*Trent,^ case of the, S 184. 

Truce, § 148 ; general and special, ibid. ; by whom made, ibid. ; time of bogixming 
of, 1 149 ; what can be done in a, ibid. ; especially in the case of besieged plaeeB» 
ibia. 

Turkey is coming into the international system of Europe, § 5 ; its treaties with 
Atis'tria, aj>p. ii., 1699, 1718; with KussiA, ibid., 1774, 1792, 1812, 1826, 1829, 
1833 ; itM mtegrity defended and guaranteed, ibid., 1856 ; its relation to the prin- 
cipalities by peace of 1856, ibid. 

Ulpian, §§ 10, 137, note. 

Union of Utrecht (1679), app. IL 

United States of America, their independence acknowledged, app. ii., 1788 ; treabr 
of Ghent, ibid., 1814, §§ 55, 198 ; of Washington, ibid., 1842, 1 199 ; treaty with 
Mexico, in 1848, ibid. ; fishery, question of, with Great Britain, § 55 ; claim o^ 
over adjoining sea, § 56 ; resist Danish sound dues, § 57 ; naturalisation in, § 66; 
right of negotiation, to whom pertaining, § 91 ; decision of supreme court o^ as 
to hostile property in the countr}% §§ 118 ; treaty with England as to this, ibid.; 
attitude as to privateering, § 122 ; as to neutrality, §§ 165, 166 ; as to the dedir 
ration of Paris in 1856, §§ 122, 175 ; the fireedom of neutral vessels, § 176; pre- 
emption, § 182 ; law of blockade, § 189 ; belligerent convoy, § 193 ; search, 
§ 198, et seq. ; law of, on transhipment of goods, § 194 ; obligations of, by treaty 
of (ihent, as to slave trade, § 198. 

Valkntiniax I., the Emperor, law of, § 178. 

Valin, § 64. 

Vattel, §§ 26, 69, 64, 67, 96, 98, 106, 114, 116, 118, 149, 152, 160, 181; app. L 

Verg^ on De Martens, §§ 118, 122, note. 

Verona. See Congress. 

Waciiter, Dr. O., on international copyright, § 80. 

War, § 110, et seq. ; a just, what, § 111 ; who is to judge, ibid. ; nations not bound 
to submit to arbitration, ibid. ; ally may judge of lawfulness of, ibid. ; grounds of 
a just war, § 112 ; kinds of, § 113 ; measures falling short of, § 114 (see Embargo, 
Ketorsion, Reprisals) ; declaration of, § 115 ; what notice ought to be given <rf, 
^ IIG ; effects of a state of, § 117 ; exists between states, not between individuals, 
ibid. ; but implies non- intercourse of the belligerents' subjects, ibid. ; licmoe to 
trade with enemy, ibid. ; property of individu^ confiscable, but not now confis- 
cated, § 118 ; who can wage war, § 119 ; different rules of, on land and on sea, 
§ 120 ; sea warfare by privateers, §| 121-123 (see Privateers) ; rules of war, 
especially on land, § 124, et seq. ; their vagueness, ibid. ; fundamental rules o^ 
§ 126 ; retaliation in, § 126 ; unlawful ways of injuring enemies in, § 127 ; allow- 
able weapons, ibid. ; use of savages in, ibid. ; breach of faith not permitted, ibid. ; 
treatment of combatants or soldiers in, § 128 ; of prisoners, ibid. ; of irre^^ular 
troops, ibid., end ; of non-combatants and their property, §§ 129, 130 ; requisitions 
still allowed, ibid. ; treatment of public proi)erty m, § 131 ; usages of, in si^es 
and storms, § 132 ; on the sea, and in descents on the coasts, § 183 ; commercia 
belli, § 134 ; spies, treatment of, § 136 ; civil wars, 1 136 ; wars with savages, 
ibid. ; with states not under our international law, ibid. ; with pirates, § 137 ; 
allies in war ought not to make peace separately, § 161 ; war ends certain trea- 
ties, and not others, § 152. 

Ward, Robert, * History of the Law of Nations,* app. ii. ; often cited, eep. §§ 61, 89, 
92 rf, 92 e, 100, 114, 115, 127. 
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Warden, D. B., on consuls, § 96 ; app. i. 

Wamk5nig, Prof. L. A., app. i., note ; § 68, note, 

Washington, treaty of. See Treaty. 

Webster, Daniel, on ships driven into foreign harbours, § 64, end ; on the case of 

the * Creole,' § 70 ; on the complaints of Austria against the United States, § 83 ; 

on search or visitation at sea, § 200. 
Wheaton, Henrv, * Elements,' and * History of International Law,* §§ 26, 46, 49, 60, 

58, 76, 92 a, 92 d, 94, 103, 107, 118, 122, 144, 149, 162, 176, 186, 193, 200, 206, 208. 
Whewell, W., § 17, note. 
Wicquefort, Abr. de, case of, § 92 a. 
Wildman, Richard, §§ 12, 16, 140, 142, 147 ; app. i. 
Wolf, Christian, app. i. 

ZouCH, Richard, § 9 ; app. i. 
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* Alabama,' case of, note 17. 
Amazon, the, navigation of, p. 60. 
Ambassador importing goods, note 6. 
Armistice of Berlin, app. ii. p. 327. 

Austria, agency of, as to the Danish Duchies, pp. 328-330 ; makes the peace of 
Prague, p. 333 ; puts Venetia into the hands of Napoleon, ibid, 

Bavaria, treaty of, with the U. S. in 1868, note 3. 

Belligerency, recognition of, note 19 ; our practice as to, ibid. 

Bernard, Prof. M., cited, notes 12, 15, 17, 18, 27, 28. 

Blockade, pacific, note 8 ; notification of, note 26 ; where liability for breach of, 

commences, ibid. p. 363. 
Blocking up harbours, note 20. 
Bynkershoek cited, notes 5, 9. 

Ceded territory, consent of inhabitants of, asked, note 1. 

Coal, is it a munition of war ? note 16. 

Confederation, German, agency of, as to Schleswig-Holstein, app. ii. pp. 327-331 ; 

relations of, to Prussia, ibid.; dissolution of, 334; North-German, 334- 

85 ; New German Empire, p. 336. 
Continuous voyages, doctrine of, note 27. 

Convention of Malmo, app. ii. p. 327 ; of Gastein, ibid., p. 332 ; of Olmiitz, p. 328. 
Conveyance of contraband, duration of liability for, note 24 ; ceases, if place of 

destination ceases to be hostile, ibid. 

Datton, W. L., Ambassador at Paris, his opinion, note 10. 

Declaration of war conditional, note 8 ; omitted, note 9. 

Denmark, affairs of, app. ii. p. 326 and onw. Treaties of, see Treaty, and app. ii. 

pp. 325, 328, 329, 332. 
Denuntiatio belli, note 9. 
Diet, German. See Confederation. 
Dodson's reports cited, note 14. 
Droit d'angorie, note 6. 
Dunkirk, its harbour blocked up, note 20. 

Enlistment Act, 1870, British, note 18. 

Escape or rescue of captured vessels. Is a neutral bound to give them up, if in its 

ports ? note 28. 
Extradition, treaties of, note 4. 



382 INDEX. 

FiiANCK, it.s rule as to notification of blockade, note 26. 
Frankfort IxMNimes Prur»sian, ai)p. ii., under 1866. 

(;KstiXKic, Lm cited, notes «, 12, 25, 27. 
(irant. Sir W., on conveyance of contraband, note 24. 
<in*i'ce, treaties with and re8i)ectin^, app. li., p. 325. 
(irotius cited, note 9. 

IIaxovku annexe<l to Prussia, app. ii., under 1866. 
Ilautefeuille cite^l, note 6 ; refutea, notes 14, 16, 26. 
IIesse-( 'assel annextnl to Prussia, app. ii., under 1866. 
lliHtoricus, letters ofi cited, note 1. 
llolstein. See Schleswig. 

Ionian Islaniw united to Greece, app. ii., under 1864. 

Kent, Chancellor, cited, note 25. 

Lansdownk, Lord, opinion of, note 1. 

Lauenburg, affairs of, app. ii. pp. 328-332 ; becomes Prussian, ap. ii, p. 332. 

Lawrence, W. B., cited, note 12 ; see app. ii., end. 

Loyal persons in revolted territories, property of hostile, note 21. 

Ma<:iiinery for war steamers, note 22. 
Martens, De, cited, note 12. 
Mole, Count, cited, note 26. 
Closer, J. J., cited, note 9. 

Nassau annexed to Prussia, app. ii., under 1866. 
Naturalisation, effect of, as settled by certain treaties, note 3. 
Neutrality, proclamations of, note 19. 
Nikolsburg, preliminaries of, app. ii., under 1866. 
Notification of blockade, note 26. 

Olmutz. See Convention. 

Orders in 1861, excluding prizes, &c., note 16. 

Ortolan, cited, note 26. 

Peace of Berlin, app. ii., under 1850 ; of Vienna, do. 1864 ; of Prague, do. 1866. 

Phillimore, cited, notes 6, 7, 22, 23. 

Piracy, international, not predicable of crews under the flag of a revolted territory, 

note 12. 
Prescription, applied to State acquisitions, note 2. 
Protocol of London Conference, p. 331. 
Prussia, relations of, to Denmark, app. ii. pp. 327-329 and onw. ; to Austria, ibid., 

esp. pp. 332-335 ; to the German Confed., ibid., pp. 327 and onw. ; acquisitions 

of, ibid., 1866. 

Recognition of new States, note 1 ; of belligerency, note 19. 
Requisitions on Paris in 1816, note 11. 
Rochau, von, cited, note 11. 
Rule of 1756, note 25. 

ScHLESWiG-HoLSTEDf, affairs in, from 1848, app. ii., under 1864. 

Scott, Sir W., on duration of guilt for conveyance of contraband, note 24 ; on con- 
tinuous voyages, note 27. 

Seizure of sMps carrying provisions, &c., note 23. 

Seward, W. H., his offer to adhere to declaration of Paris, note 10 ; referred to, 
notes 19, 20. 

St. Pierre, Emily, case of, note 28. 

Story, Judge, cited, note 26. 

Treaty relating to the throne of Greece, app. ii., 1863 ; to union of Ionian Isles 
and Greece, do. 1864 ; of London in 1862, do. p. 829 ; of Berlin in 1860, do. 
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p. 328 ; of Prague, of Vienna. See Peace. Treaties on naturalisation, note 2 ; of 
extradition, note 4 ; of 1794, with Great Britain, note 26 ; of France with 
S. Amer. Republ., ibid. ; of Paris, 1871, 335 ; of Washington, 1871, 336. 

United States, treaties of extradition, note 4 ; of naturalisation, note 3 ; doctrine 
of its courts on continudus voyages, note 27 ; its doctrine on notification of block- 
ade, note 26. 

Voyages, continuous, note 27. Case of the * Virginius,* note 29. 

Wars without declarations, note 9. 
Ward, R., cited, notes 8, 9. 
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Louis Agassiz and his Travelling Companions. Geology and Physical 
Geology of Brazil. By Ch. Fred. Hartt. With Illustrations and Maps. 



Agriculture. {See Allen, Field, Flagg, Qreeley, Haraszthy, 
and Watson.) 

« 

Alaska and its Resources. {See Dall.) 

Algebra. {See Loomis.) 

Alger (W. R.) A Critical History of the Doctrine of a 
Future Life. By W. R. Algbr. New edition. 8vo. 24s. 
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8to. doth. i8f. 

Bret Harte. Poems. i6mo. doth. 6f. 

Bristed (C. A.) Five Years in an English University. 
4th editioii. Revised and Amended by the Author. Post 8vo. dodi. 
lof . 6d. 

British Eloquence. {See Goodrich.) 

Brown (Goold.) The Grammar of English Grammars, 

with an Introduction, Historical and Critical. Royal 8vo. x/. \\s, 6d. 

Brown (W.^ The Labour Question. Thoughts on Paper 
Currency, &c. x2mo. cloth. 51. 

Browne (H. E.) Report on Quarantine of the Southern 
and Gulf Coasti of the United States. By Harvsy £. Brown, 
Assistant-Surgeon U.S. Army. 8vo. doth. 6s. 

Browne (J. R.) Adventures in the Apache Country; a 

tour through Arizona and Sonora ; with Notes on the Silver R^ons of 
Nevada. By J. Ross Browns, author of "The Land of Thor.'^ Illus- 
trated by the author. 8vo. clotn. &r. 6d. 

The Land of Thor. Illustrated. i2mo. cloth. ios.6d, 

Bryant (William Cullen). Among the Trees. A Poem, 

Illustrated by Jbrvis McIntrbb. Square 8vo. doth extra, xss. 

A Popular History of the United States. 5 vols. 

Illustrated. [/m ike press. 

Orations and Addresses, including those delivered on 



Washington Irving and Cooper. lamo. cloth, los. 6d. 

Burritt (Elihu.) The Black Country and its Green Border 

Land. Second edition. Post Svo. cloth. 6s. 

Lectures and Speeches. Fcap. Svo. cloth. 6s, 



Ten- Minutes Talk on all sorts of Topics. With 

Autobiography of the Author. Small post Svo. cloth extra. 6s. 
Bush. Reindeer, Dogs, and Snow- Shoes; a Journal of 



Siberian Travel and Explorations made in the yiears 1865, x866, and 

J. Bi - - - _ 

Withal 
extra, xu. 



1867. By Richard J. Bush, late of the Russo-American Telegraph 
Expedition. With a Route Map and numerous Illustrations. 8vo. doth 



Bushnell (Horace, D. D.) Nature and the Supernatural, 

as together constituting the One System of God. New edition. Post 
8vo. cloth. 3^ . 6d. 

The Vicarious Sacrifice. Grounded on Principles of 

Universal Obligations. Post 8vo. cloth. 7^. 6d. 

Sermons for the New Life. Post Svo. cloth. 3J. 6d* 
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Byford (Dr. William H.) A Treatise on the Theory and 

Practice of Obstetrics. 2nd edition, thoroughly revised. 8vo. 
cloth. 25J. 

ALIFORNIA. i^See Cronise, Nordhoff, aind 
Palmer.) 

Calkin (N. A.) Primary Object Lessons; a 

Manual for Teachers and Parents, with Programmes of the 
Grades and Steps. lamo. cloth. 65. 

Canadian Almanack and Repository of Useful Know- 
ledge Annual. Containing full and authentic commercial, statistical, 
astronomical, ecclesiastical, educational, financial, and general informa- 
tion. Post 8vo. sewed. \s. 6d. 

Canada on the Pacific. (See Horetzky.) 

History of. {See MacmuUen.) 

Carey (H. C.) The Unity of Law : As Exhibited in the 
Relations of Physical, Social, Mental, and Moral Science. 8vo. cloth. 
16s. 

Carleton (William). Farm Ballads. Ornamental boards, is, 

Cary (Alice). Ballads, Lyrics, and Hymns. Post 8vo. 

cloth. Illustrated. 12s. 

Pictures of Country Life. Crown 8vo. cloth. los. 6d. 

A Memorial of Alice and Phcebe Cary, with 

their later Poems. By Mary Clemmer Ames. With Portraits on 
steel. Crown Svo. cloth. 9;. 

Chemistry. (5^ Regnault.) 

Child. English and Scottish Ballads. Edited by F. J. 
Child. 8 vols. fcap. Svo. 2/. 2^. 

China and the Chinese. [See Nevius.) 

Christ in Song. Hymns of Immanuel, selected from all Ages, 
with Notes. By Philip Schaff, D.D. With Initial Letters and 
Ornaments. New Edition. Crown Svo. 5s. 

Christmas in England. Papers from the " Sketch-book" of 
Washington Irving. With Illustrations by eminent artists. Square Svo. 
cloth. 15*. 

Claiborne (J. F. H.) The Life and Correspondence of 
John A. Quitman. 2 vols. Svo. cloth. los. 6d. 

The Life of General S. Dale. Post Svo. cloth. 6s, 

Clark. The Work of God in Great Britain : under Messrs. 

Moody and Sankey, 1873 ^o 1875. With Biographical Sketches. By 
RuKUs W. Clark, D.D. Post Svo. cloth, dr. 
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Clark (Edward L.) Daleth; or the Homestead of the 
Nations. Egypt Illustrated. Numerous Illustrations, many of 
them printed in colours. 8vo. cloth, six. 

Clement (Clara E.l Painters, Sculptors, Architects, En- 

Eavera, and their Worka. A Handbook. With Illustrations and 
onograms. Crown 8vo. doth, red edges. x6r. 

■ Handbook of Mythological and Legendary Art. 

Crown 8vo. doth, red edges. x6r. 

Cleveland (C. D., D.D.) Lyra Sacra Americana. Gems 

of American Poetry, selected and arranged, with Notes and Biogrs^;>hical 
Sketches. x8mo. cloth. 41. 6d. 

Coach Painting. (See Arlot.) 

Coal Regions of America. {See Macfarlane.) 

Colton (Q. W.) New Railroad and County Map of the 
United States. Cloth case. 7$. 6d. 

Cooke John Esten). Life of General Robert Lee. New 

Edition. Illustrated with Portraits on steel, Maps, &c. 8vo. cloth. 25X. 

Cooley. A Text -Book on Natural Philosophy. An 

accurate^ modera, and systematic Explanation of the Elementary Prin- 
dples of the Science, adapted to use in High Schools and Academies. 
By Le Roy C. Coolby, A.M., Professor of Natural Sdence in the 
New York State Normal School, xsmo. cloth, illustrated. 7^. 6d. 

Cooper (J. F.) Pages and Pictures. From the Writings 
of James Fenimore Cooper. With Notes by Susan F. Cooper. Illus- 
trated on Steel and Wood from Original Drawings. Demy 4to. doth. 
3/. 1 3*. 6d. 

Coral Islands. (6"^^ Dana.) 

Cotton Culture, &c. (6^? Ashton, L3rman, and Turner.) 

Coxe (Arthur Cleveland, D.DO Christian Ballads. Illus- 
trated by John A. Hows, Richard Hooper, and others. 8vo. cloth. 
las. 

Coxe (Bishop). Impressions of England. Sixth Edition. 

lamo. cloth. 6s. 

Cozzens (S. W.) The Marvellous Country; or, Three 
Years in Arizona and New Mexico. Illustrated. 8vo. cloth. iSs, 
New and cheaper Edition. Post 8vo. Cloth Gilt. Ss. 6d. 

Craik (David), the Practical American Millwright and 

Miller. Comprising the Elementary^ Principles of Mechanics, Me- 
chanism and Motive Power, Hydraulics, and Hydraulic Motors, &c. 
&c. Illustrated. 8vo. cloth. 3». 

Cronise (T. F.) The Natural Wealth of California. Com- 
prising Early History, Geography, Topography, Ag^culture, &c., &c. 
together with a detailed description of each county, its topography, 
scenery, cities and towns, agricultural advantages, mineral resources, and 
varied productions. Svo. doth. 25J. 
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Cuba. ^See Hazard.) 

Curtis (Geo. T.) History of the Origin, Formation, and 
Adoption of the Constitution of the United States. 3 vols. 8vo. 
cloth. 24f. 

The Life of Daniel Webster. 2 vols. Svo. cloth. 




36*. 

Cushing (Caleb). The Treaty of Washington : its Nego- 
tiation, Execution, and the Discussions relating thereto. Crown Svo. 
cloth. 9f. 



ALL (W. H.) Alaska and its Resources. By 

William H. Dall, Director of the Scientific Corps of the 
late Western Union Telegraph Expedition. Royal Svo. cloth, 
profusely Illustrated. 30^. 

Dalton Q. C.) A Treatise on Human Physiology; de- 
signed for the use of Students and Practitioners of Medicine. 5th edition, 
revised and enlarged. Illustrated. Svo. cloth. 25;. 

A Treatise on Physiology and Hygiene; for 

Schools, Families, and Colleges, with numerous Illustrations. Post Svo. 
cloth, yjr. td» 

Dana (Jas. D., LL.D.) Corals and Coral Islands. Numer- 
ous Illustrations, Charts, &c. Royal Svo. cloth extra. 21J. New and 
cheaper Edition. Post Svo. cloth extra. Sj. td, 

** Professed geologists and zoologists, as well as general readers, will 
find Professor Dana s book in every way worthy of their attention." — 
TAe A thenetutn^ October 13, 1S72. 

Dana (J. D., LL.D.) A System of Mineralogy. Descrip- 
tive Mineralogy, comprising the most Recent Discoveries. By James 
D. Dana ; with the assistance of George Jarvis Brush. 5th edition. 
Re- written and Enlarged, and Illustrated with upwardsof 600 Woodcuts. 
Svo. cloth. 3SJ. 

Manual of Mineralogy, with 260 Illustrations. De- 
signed for the use of Schools and Colleges. New Edition, revised and 
enlarged. Post Svo. cloth. 7^. td. 



Manual of Geology ; treating of the Principles of the 

Science, with special Reference to American Geological History. Second, 
revised, and enlarged edition. Svo. cloth. 2». 

A Text Book of- Geology, designed for Schools and 



Academies. Illustrated. Post Svo. cloth, ^s. 6d. 

Dana (R. H.) Two Years before the Mast and Twenty- 
four years after. New Edition, with Notes and Revisions. x2mo. 



cloth. 6s. 

Darley (Felix O. C.) Sketches Abroad with Pen 
Pencil, with S4 Illustrations on Wood. Small 4to. cloth, js. 6d. 



and 
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(William if .) Nimrod of the Sea^ or, the Amencaii 

IVhalcman. lOtMOatcd. Post Sro. ckchu tm. €d. 



Dawsoo (H. B.) The Pcederalist. A CoUecdao of Ean j% 

wriciea ia l^voor of the new Coasdtntiaa, as aneed to bjr dhe Fcdol 
Cocrrattioo, September t?, 1787. Repnated mm tbe Oriciaal Tcxtp 
»der the editoml •operrira of Hkxkt & Dawsok. Uaivcnitj 

edition. Sra doth. Z5«. 

Dawson (J. W.) Nature and the BiUe: a comse of 
I^ectnrcs. By I. W. Dawsox, LL.D. of McGin Univcnitj, MoafireaL 

lUustiated. iW 8vo. doth, 71. 61/. 

De Forest (J. W.) Miss Ravenel's Conversion from 
ZtctwaUm to Loyalty. Post 8vo. doth. U. 6d. 

Delafield (Dr. J. ) A Treatise on Post-M ortem Bzamina- 
ttons and Morbid Anatomy. Sva doth. i8f. 

Diseases of the Ear. {See Roosa.) 

Diseases of the Eye. (See SteUwag.) 

Distillation of Liquors. (See Duplais.) 

Dodge (Maiy Mapes). Rhymes and Jingles. Small 4to. 

doth, with .Dumerous Illustrations, xsi. 

Hans Brinker; or, the Silver Skates. A Story 



of Life in Holland. Illustrated. iSma doth. as. 

Draper (Dr. John C.) A Text-Book on Anatomy, Phy- 

ssolofBiy, and Hygiene, for the use of Sdx>ols and Families. With 
170 Illustrations. 8vo. doth. i6x. 

Draper Hohn W.) Human Physiology. Iliustrated with 
more than 300 Woodcuts fiom Photographs, &c Rojral 8vo. doth 
extra, il. 5/. 

Draper (J. W.) History of the American Civil War. 

3 v<Ai. 8vo. doth. 48/. 
Drawbridges and their Construction. {See HerscheL) 
Duncan (M. C.) Masonic Ritual and Monitor; or, Guide 

to the Symbolic Degrees of the Andent York Rite, &c &c. Elzplained 
and Interpreted by copious Notes and numerous Illu^rations. i2mo. 
morocco tuck, its. 6d. 

Duplais. A Treatise on the Manufacture and Distillation 

of Alcoholic Liquors. Translated from the French of Duplais by 
Dr. McKennib. Illustrated. 8vo. doth. 3/I 2x. 

DuBsauce fProf. H.) A General Treatise on the Manu- 
facture ot Soap, Theoretical and Practical, comprising the Chemistrjr 
of the Art, a description of all the raw materials, &c., &c. 8vo. doth. 
3i«. 6d. 

A General Treatise on the Manufacture of Vinegar, 

Theoretical and Practical. 8vo. cloth. 21;. 
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DUCATION of American Girls. {See Brackett.) 
Eggleston (G. C.) A Rebel's Recollections. 

i6mo. cloth. 7^. (td. 

Egleston (Prof. T.). Lectures on Descriptive Mineralogy. 

Delivered at the School of Mines, Columbia College. With numerous 
Illustrations. 8vo. cloth. 21 jr. 

Emerson (Ralph Waldo). Poems. Blue and Gold edition. 

i8mo. cloth, ^s, 6d. 
Evangelical Alliance: History, Essajrs, Orations, and other 

Documents of the Sixth GenersJ Conference, held in New York, 
October 2-12, 1873. Edited by Rev. Philip Schaff, D.D., and Rev. 
S. iRBNiGUS Prime, D.D. 8vo. cloth. 25;. 

Evans (T. W., M.D.) Histoiy of the American Ambu- 
lance, Established^ in Paris during the Siege of 1870-71. Together 
with the Details of its Method and its Work. Imp. 8vo. with numerous 
Illustrations, cloth extra. 35s. 

ABLES (JEsop*s). With Illustrations by Henry L. 
, Stephens, Lithographed by Julius Bien. 4to. cloth. 
£2 13*. 6d. 

Fankwei. {See Wood.) 

Fesquet (A. A.) Galvanoplastic Manipulations. A Prac- 
tical Guide for the Gold and Silver Electro-plater and the Galvano- 
filastic Operator. Translated from the French of Alfred Roseleur. 
Uustrated. 8vo. cloth. 30^. 

Fctridge (W. P.) The Rise and Fall of the Paris Com- 
mune in 187X. Post 8vo. cloth. 9;. 

Field (F. E.) The Greenhouse as a Winter Garden. 
With Preface by W. C. Bryant. i2mo. cloth. 3^. Sd. 

Fields (J. T.) Yesterdays with Authors. Crown 8vo. 
cloth. los. 6d. 

Field (M. B.) Memories of Many Men and of Some 

Women : being Personal Recollections of Emperors, Kings, Queens, 
Princes, Presidents, Statesmen, Authors, and Artists, at Home and 
Abroad during the last Thirty Years. Post 8vo. cloth, xos. 6d. 

Flagg (W. J.) Three Seasons in European Vineyards, 

treating of Vine Culture, Vine Disease and its Cure, Wine-making and 
Wines Red and White. Wine-drinking as affecting Health and Morals. 
Post 8vo. cloth, fs. 6d. 

Handbook of the Sulphur Cure, as applicable to the 

Vine Disease in America and diseases of Apples and other Fruit Tr«et. 
lamo. sewed. 2s. 6d. 




14 Sampson Ijow and Co.^s 



Flint (Austin, M.D.) The Physiology of if an ; designed 

to Represent the Kariiting State of Physiological Science, as jtpplird to 
the Functions of the Human Body, in 5 v^s. 8to. doth. 25*. per vol. 

A Treatise on the Principles and Practice of 



Medicine. Desired for the use of Students and Practitionen of 
Medicine. 4th Edition. 8vo. doth. 35*. 

Pour Civilizations of the World. (See Wikofil) 

Fowler (Prof. W. C, LL.D.) An Elementary English 
Orammar for Common Schools. z6nio. doth. 41. 

— — The English Lan^^uage in its Elements and 

Forms. With a History of its Origin and Development, and a full 
Grammar. Designed for Use in Coll^;es and Schools. Revised and 
Enlarged. 8vo. cloth. laf. f)d. 

The Encash Language in its Elements and 

Forms. With a History of its Origin and Develofment. Abridged 
from the 8vo. Edition. Designed for General Use in Sdiools and 
Families. To which is added Professor March's |' Method of Philo- 
logical Study of the English Language.** New Edition. lamo. cloth. 

Franklin (B.) The Life of Benjamin Franklin, written 

by himself. Embracing a brief account of his Ancestors, and an Auto- 
biomiphy of the first ^ft]^ Years of his Life, with a continuous story of 
his Later Years and the Events of his Hmes. From his oris^nal Manu' 
scripts, jmnted Correspondence, and other Writings. Edited by the 
Hon. J. BiCBLOW. With Portrait 3 vols. 8vo. doth. 38X. 

Freemasonry. {See Duncan, Morgan, and Richardson.) 
Frey. The Microscope and Microscopic Technology. 

A Text Book for Physicians and Students. By Dr. Hbnrich Fre\*, 
Professor of Medicine in Zurich, Switzerland. Translated from the 
German and edited by George R. Cutter, M.D. From the Fourth and 
last German Edition. With numerous Illustrations. 8vo. cloth. 30^. 

Frothingham (Octavius B.) Theodore Parker: a Bio- 
graphy. With Portrait. Crown 8vo. cloth. 15*. 

Frothingham (Richard). The Rise of the Republic of 
the United States. Svo. cloth. x8«. 

Fuller (Hiram). Grand Transformation Scenes in the 

United States ; or. Glimpses of Home- after Thirteen Years Abroad. 
j2mo. cloth. 7f. (id. 

Fuller. Margaret Fuller's Works. New Edition, in 6 vols, 
xamo. cloth. Contents: Memoirs, 3 vols. ; Life Without and Life 
Within ; Art, Literature, and the Drama ; Woman in the Nineteenth 
Century ; At Home and Abroad. 4/. 4^. 

Fumess (Mrs. Horace Howard). The Concordance to 
Shakespeare's Poems. An Index to every Word therein contained. 
With the Poems appended. Svo. extra cloth. i8f. 
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[ALVANOPLASTIC MANIPULATIONS. {See 
Feiquet.) 

Geography. (See Guyot, Lovell, Maury, Mit- 
chell, McNally, and Warren.) 

Geology. (See Dana, Hitchcock, and Leidy.) 

Gibbons (J. S.) The Public Debt of the United States. 

Its oi]g;anization, its liquidation, administration of the Treasury, and 
the Financial System. 8vo. doth. 9;. 

Giddings (Joshua R.) The Exiles of Florida. Post 8vo. 

cloth. 6s. 

Gill (Rev. W. J.) Evolution and Progress: An Ex- 
position and Defence. Post 8vo. cloth. 7^. 6d. 

Gillespie (Prof.W. M.) A PracticalTreatise on Surveying. 

Wit^ numerous Illustrations. 8vo. cloth. Z5X. 

A Treatise on Levelling, Topography, and Higher 



Surveying. Edited by Cadv Staley, C.E. 8vo. cloth. X2s.'6d. 

Gilman (Samuel). Contributions to Literature. Post 

8vo. cloth. 8j. 6d, 

Gleanings for the Curious. {See Bombaugh.) 

Godwin (Parke). The Histoiy of the Ancient Gaul. 

8vo. cloth. 12S. 

Goodrich (C. A., D.D.) Select British Eloquence : em- 
bracing the best speeches entire of the most eminent Chrators of Great 
Britain for the last Two Centuries ; with Sketches of their Lives, an 
Estimate of their Genius, and Notes, Critical and Explanatory. Royal 
8vo. doth. xZs. 

Gough (J. B.) The Autobiography and Reminiscences of 

John B. Gough. 8vo. cloth, xos. 6d. 
Gouley (Dr. J. W. S.) Lectures on the Diseases of the 

Genito-Urinary Organs, and their Treatment. Illustrated. 8vo. cloth, lis. 

Grammar. {See Brown, Fowler, and March.) 

Grant (G. M.) Ocean to Ocean. Sandford Fleming's Expe- 
dition through Canada in 1823. Being a Diary kept during a Journey 
from the Atlantic to the Pacinc with the Ex^dition of the £ngmeer-in- 
Chief of the Canadian Pacific and Intercolonial Railways. By the Rev. 
George M. Grant, of Halifax, N. S., Secretary to the Expedition. 
With 60 Illustrations. Demy 8vo. clodi extra, xos. 6d. 

Grant (Genl.) {See Headley.) 

Grape Culture. {See Flagg and Haraszthy.) 

Gray (Asa, M.D.) Introduction to Structural ^and Sys- 
tematic Botany and Vegetable Physiology, bein^ a fifth and 
Revised Edition of the Botanical Text Book, illiutratcd with over 1,300 
Woodcuts. Post 8vo. cloth. i8x. 
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Gray (Asa, M.D.) Manual of the Botany of the North- 
em United Stetes. Arranged according to the Natural S^^tca. 
oh Editioo, with ao plates, ifiustrating the Sed^s, Giasso^ Ferns, 
ftc. Pom Bra doth, lu. €d. 

First Lessons in Botany and Vegetable Physi- 

olofy, inastrated by over 360 Wood Engravii^s, fixxn oripnal row- 
ings by Uaac Sprague. Poit 8vo. doth, ^M. 6d. 



Botany for Young People and Common Schools. 

How Plants Grow ; a simple introduction to Structural Botany. IHus- 
trated by 500 Wood Engravings. Small 4to. 6s. 

Gray (Robertson.) Brave Hearts. Small post 8va doth. y.6d. 
Great Industries of the United States, The. Being 

an Historical fnimmary of the Origin, Growth, an^ Peifectioii of 
the Onef Industrial Arts of the Countrjr. By Hokacb Grcelby, E. E. 
Hall, John B. Gough, and other eminent writers. With over 500 Il- 
lustrations. 8vo. cloth. loff. 6d. 

Greeley (Horace). The American Conflict : a Histoiy of 

the Great Civil War in the United States of America, 1860-4. a vols, 
rojral 8vo. doth, 451. 

Life of. (ArParton.) 

Greeley (H.) What I know of Panning ; Practical Agri- 
cattore m an Art. Post 8vo. cloth, js 6d. 

Greenwood (Grace). New Life in New Lands. Notes of 

Travd across the American Continent, from Chicago to the Pacific and 
back. Post 8vo. cloth, io«. &/. 

Griswold (R. W.) Poets and Poetry of America. An 

entirely new edition, carefully revised, enlarg^, and continued to ue 
present time, by R. H. Stoddakd. Illustrated with Portraits on Steel. 
Royal 8V0. cloth, 35X. 

The Prose Writers of America. New Edition. Il- 



lustrated with Portraits on SteeL Royal 8vo. doth, 255. 

Female Poets of America. An entirely new edition, 

<• 11 ?^ J 1 J I ,.' 1 i_ *i 4. t.1 -. u.. D tr 



carefully revised, enlarged, and continued to the present time, by R. H. 
Stoddakd. Uniform with Griswold 's " Poets and Poetry of America." 
Illustrated with Portraits on Sted. Royal 8vo. cloth, 35^. 

Guettier (A.) A Practical Guide to the Manufacture of 

Metallic Allojrs, comprising their Chemical and Physical Properties, 
with their Preparation, Composition, and Uses. Translated from the 
French of A. Guettier. By A. A. Fesquet. Post 8vo. doth, 14*. 

Guide Books. {See Appleton, Harper, Middle States, 
and Satchel Ouidei.) 

Gulistan of Saadi (The). Translated by Gladwin. With 
Essays on Saadi's Life, by Ross, and Preface by R. W. Emerson. 
x6mo. doth, 12s. 
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Guyon (Madame). Life. {See Upham.) 

Guyot (A.) Physical Geography. By Professor Arnold 
GuYOT, of Princeton College. Translated from the French by C. C 
Felton, Professor in Har^rd University. With numerous Coloured 
Maps, Diagrams, and Woodcuts. 4to. cloth, xos. 6d. 



AD LEY. Roman Law ; its History and System 

of Private Lavir. In Twelve AcademicsJ Lectures. By 
James Hadley, LL.D., late Professor of Greek Literature in 
Vale College. Post 8vo. 7*. 6d, 

Hale (E. E.) In His Name; a Story of the Dark Ages. 

Small post 8vo. cloth. 35. 6d. 

Haley. Philp's Washington Described ; a complete view 
of the American Capital and the District of Columbia. With 
many notices, Historical, Topographical, and Scientific of the Seat of 
Government. Edited by William D. Haley, zamo. cloth, sj. 

Halleck (Fitz-Greene). Complete Poetical Works. 
Edited by James Grant Wilson. Blue and gold Edition. z8mo. 
cloth. 5f. 

Halpine (C. G.) Poetical Works. With a Biographical 
Sketch and Explanatory Notes. Edited by Robert B. Roosevelt. 
Portrait on SteeL Crown Svo. cloth. \os, 6d. 

Halsted (Oliver S.) The Theology of the Bible itself the 
Teacher and its ovirn Interpreter. Svo. cloth. Z2f. 

Hammond (Dr. W. A.) A Treatise on Diseases of the 
Nervous System. By William A. Hammond, M.D., Professor of 
Diseases of the Mind and Nervous System, and of Clinical Medicine, 
in the Bellevue Hospital Medical College ; Physician-in-Chief to the 
New York State Hospital for Diseases of the Nervous System, &Cj &c. 
Sixth Edition, revised and corrected. With forty-five Illustrations. 
Svo. doth. 2SJ. 

Hand Lathe. (5"^^ Watson. ) 

Haraszthy (A.) Grape Culture, Wines and Wine Making ; 

with Notes upon Agriculture and Horticulture. With numerous Illus- 
trations. Svo. cloth. 2if. 

Harper's Pictorial History of the Great Rebellion in the 

United States. With numerous Illustrations, Maps, Plans, Scenes, 
and Portraits, s vols, royal Svo. cloth. 48^. 

Harper's Handbook for Travellers in Europe and the East. 

Being a Guide through Great Britain and Irebnd, France, Belgium, 
Holland, Germany, luly, Egypt, Syria, Turkey, Greece, Switzerland, 
Tyrol, Denmark, Norway, Sweden, Russia, and Spain. With over xoo 
Maps and Plans of Cities. New revised and enlarged edition, zamo. 
full leather, pocket-book form. 31J. 6d. 

B 
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Harris (Mrs. S. S.) Richard Vandennaick. 121D0. dodi. 

Rotled^e. Unifonn with *' Richard Vander- 

marck." txmo, doth. 7s. €d. 



Harris (Dr. T. "W.) Treatise on Some of the Insects 

IwjurumitoYcgttatiou. Edited by Qlaklss L. Fust. TTkli ■!■! iiwi 
llMUrMMOi. iro. ckAh. 21*. 

Hart (J. M., LL.D.) German Universities: a Recoid of 

Pcfvsnal Exjicneace, aoH a Cnzical CoiqiaraGB of the System of Hi^aer 
ILdticaticm m GemaBy viih thai of Great Biitaia and cbe Uaited Scaiesy 
CO which are appended rahiaWe Fdncafional Stafiaicv maoL da^ gt. 

Haswell rChas. H.) The Engineers' and Mechanics' 
Pocltct'Book. RcTHcd aed Enlarged, 1874. laaot mtmwxo tnck. 

Haosserek (P.) Pow Years Among Spanish Americans. 

By F. Hai'SSCKEk. late U.S. Minister Resident to die BepnMic of 
Ecuador, bro. doch. 9*. 

Haven. Mental Philosophy; iodnding the Intellect, the 
Sensibilities, and the WilL By Joseph Havex, Prof of InteOectital 
and Moral Philosophy, Chicago Unirersity. Royal 1200. doth. 
io«. 6d. 

Havergal (W. H.) History of the Old Ht^dredth Psalm. 

Svo. doth. 3«. 6ii. 
Hawthorne (Mrs. N.) Notes in England and Italy. 

Crown 8vo. doth. tor. 6d. 

Hayes (Dr.) Cast Away in the Cold ; an Old Man's Story 
of a Young Man's Adrentures. By Dr. I. Isaac Hates, Author of 
"The Open Polar Sea." With numerous Illustratkns. Small 4to. 
cloth gilt. bt. 

The Land of Desolation; Personal Narrative of Ad- 
ventures in Greenland. Numerous Illustrations. Demy 8vo. doth 
extra. 141. 

Hayne (Paul H.) Legends and Lyrics. i6mo. cloth, Js. Gd. 
Hazard (Samuel). Santo Domingo, Past and Present; 

With a Glance at Hajrti. With upwards of 150 Woodcuts and Maps, 
chiefly from Designs ;uid Sketches by the Author. Demy 8vo. cloth 
extra. iBs. 

Cuba with Pen and Pencil. Over 300 Fine Woodcut 



Engravings. New Edition, 8vo. cloth extra. 155. 

Headley (Hon. J. T.) The Life of Ul3rsscs S. Grant, 

General-in-Chief and President of the United Sutes. Post 8vo. cloth. 

Hedge (F. H.) Prose Writers of Germany. New edition, 

8vo. cloth. 211. 
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Hcrschel (C.) Continuous, Revolving Drawbridges : 

the t*rinciples of their Construction, and the Calculation of the Strains 
in them. By Clemens Herschel, Civil Engineer. With 19 Illustra- 
tions and 10 Diagrams. 8vo. cloth. 7;. td. 

Higginson (T. W.) Atlantic Essays. Small post 8vo. 
cloth, ts. • 

Hildreth (Richard). History of the United States of 
America. 6 vols. 8vo. cloth. £^ \s. 

Hirschfelder (J. M.) The Scriptures Defended ; being a 
Reply to Bishop Colenso's Book on the Pentateuch and the 
Book of Joshua. By J. M. Hirschfelder, Lecturer on Oriental 
Literature, University College, Toronto. 8vo. cloth. 7*. dd. 

History, &c. of the United States. {See Baldwin, Ban- 
croft, Boynton, Bryant, Curtis, Frothingham, Hildreth, Loss- 
ing, Patton, Soott, and Venable.) 

Hitchcock (E.) Outline of the Geology of the Globe 
and of the United States in Particular. By Edward Hitchcock, 
D.D., Author of " Elementary Geology," &c. &c. With two geological 
maps and sketches of characteristic American fossils. 8vo. cloth, ts. 

Hofmann (Carl). A Practical Treatise on the Manufac- 
ture of Paper in all its Branches. Illustrated by no Wood En- 
gravings, and 5 large Folding Plates. In i vol. 4to. cloth. 3/. i3f . td. 
Prospectus on Application. 

Holland. Garnered Sheaves. The Complete Poetical Workfj 
of J. G. Holland. Red Line Edition. Square i2mo. cloth gilt. 2if . 

Kathrina, Her Life and Mine. A Poem. Sq. i8mo. 



cloth. IS. 

The Marble Prophecy and other Poems. i2mo. 

cloth. 7^. 6d. 

The Mistress of the Manse. A Poem. i8mo. 



cloth. 2f. td. 

Holmes. The Authorship of Shakespeare. By Natha- 
niel Holmes, late Royal Professor of Law in Harvard University. 
Crown 8vo. cloth. Third edition. 14J. 

A new edition, enlarged by a hundred pages of new matter, of a book 
which stands easily first among the books that support the theory of 
Bacon's authorship of Shakespeare. In this edition Judge Holmes gives 
an extended correspondence with Mr. Shedding and others which sets 
the whole case in a compact and interesting form. 

Holmes (Dr. Oliver Wendell). Complete Poems. Blue 

and gold Edition. z8mo. cloth, is. 6d. 

Songs in Many Keys. Post 8vo. cloth. 6s. 

Soundings from the Atlantic. Post 8vo. cloth. 6s. 
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of Andrrv Hall PooCe, Reir-JLiaKzal UaEifii 
Hofctxkr ^Cbarlcsi. Canada oo the Pacific: 

Hornets (Vi. D.) SobnrtMui Slrrtchr» Pot SniL doA. 

A Oiasce Acquaintance. iSoml dodi. ^^^ 6d. 

Howt J. "W. S/y Golden Leaves from American Poets. 

Hudson (Predeiic). Journalism. Tbe United States from 
Hudson rRev. H. N.; The V^orks of Shakespeare. 

!>•« Tett careftjlly rMtored accArdin; to tbe first cdiriwrs vith Intro- 
dtf«t»7iM, Note* orifiBal aad aeiected, with a Lde of die Foct. ii ¥x>ls^ 
pfM. tvo. ckiCh. 4/. 4«. 

Shakespeare : bb Life, Art, and Charactas. With 

an Hun/jticai Skct/Ji of tbe Ongjm aad Growtb of the DcaaHi in Eog- 
bnd. 9 voJa, pott Svo. ckitb. 35«. 

Hunt (Helen P.) Bits of Talk about Home Matters. 

Sf|uare iSmo. cloth. 3^. 
- " Poems. i8ino. clotli, red edges. 6s. 

Hunt (Leigh). The Book of the Sonnet ; being Selectioiis, 

with an Kmav on Sonnet* and Sonnetteen. By Leigh Hl'NT, edited 
(rtftn ttnipnaA MS., with additions, by S. Adams Lbb. a vols, pust 
8vo. cU/tn. id«. 

-- Day by the Fire. Fcap. cloth. 6s. 6d, 
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Hunt (Leigh). Wishing Cap Papers. Small post 8vo. cloth 

extra, ts. 

Hyacinth. The Family and the Church. Advent Confer- 
ences of Notre Dame, Paris 1866-7, 1868-9. By the Rev. Father 
Hyacinth. Edited by Leonard W. Bacon, with an Introduction by 
John Bigelow, Esq. Post 8vo. 7*. 6d. 



N the Woods, with Bryant, Longfellow, and 
Halleck. Illustrated from Drawings by John A. Hows. 
Demy 4to. cloth. 12^. 

Irving (Washington). Life of George Wash- 
ington. Illustrated. 5 vols. Imperial 8vo. cloth. 4/. 4^. 

Irving (W.) Spanish Papers and other Miscellanies 

hitherto unpublished or uncollected. 3 vols, post 8vo. cloth. 3^. 



ACKSON (Andrew), Life of. (See Parton.) 
Jaeger (B.) The Life of North American In 

sects. By B. Jaeger, late Professor of 2^ology and Botany 
in the College of New Jersey, assisted by H. C. Preston, 
M.D. With numerous illustrations. Post 8vo. cloth. x6s. 

Jarves (James J.) Art Thoughts. The Experiences and 
Observations of an American Amateur in Europe. Post 8vo. cloth. 7^ . 6d, 





Art Hints. Architecture, Sculpture, and Fainting. 

zsmo. cloth, js. 6d. 

The Art Idea. Including an Account of American 

Architecture, Sculpture, and Painting ; with Critical Notices of Artists, 
&c. i8mo. doth, gilt. 10s. 6d. 

Italian Sights and Papal Principles seen through 

American Spectacles. With numerous Illustrations. x3mo. doth. 
7f . 6d. 

Jessup (H. H.) The Women of the Arabs. With a 
Chapter for ChUdren. By the Rev. Henry Harris Jessup, D.D., 
seventeen years American Missionary in Syria. Crown 8vo. cloth extra, 
zor. 6d. 

Johnson. Lucretius on the Nature of Things. Translated 
into English Verse. Bv Charles Frederick Johnson, with Introduc- 
tion and notes. Post 8vo. cloth. Z3f. 6d, 

Jones (Abner). The Psalms of David. Rendered into 
Enelish Verse of various Measures, divided according to their Musical 
Cadences, &c. ssmo. doth. 2s. 6tL 
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Josephus" Works. Translated by Whiston, with complete 
Index. Fine Library Edition. 4 vob. demy 8vo. cloth. 2/. u. 

Judd (Sylvester). Margaret : A Tale of the Real and Ideal. 
12010. cloth, ts. 

Julian. Speeches on Political Questions. By George 

W. Julian, with an Introduction by L. Maria Child. 8va cloth. i2x. 



EDGE Anchor. (5>ir Brady.) 
King (Clarence). Mountaineering in the Sierra 

Nevada. Crown 8vo. Third Edition, cloth extra, dr. 

"If we judge his descriptions* by the vivid impressions 
they leave, we feel inclined to give them very high praise." — 
The Times. 

KingBford (William), C. E. The Canadian Canals : their 

History and Cost, with an Inquiry into the Policy necessary to advance 
the Well-being of the Province. 8vo. cloth. 5*. 

Kip (W. I.) The History, Ohject, and Proper Observance 
of the Holy Season of Lent. By the Right Rev. W. Ingraham 
Kip, D.D., Bishop of California. 8 vo. cloth. 5;. 

Kirwan. The Happy Home. i2mo. cloth. 4r. 6^/. 
Knox (Thomas W.) Underground ; or, Life below the 

Surface. 8vo. cloth, x^r. 
Kobell (F. Von.) Mineralogy Simplified : A Short Method of 

Determining and Classifying Minerals, by means of simple Chemical 
Experiments in the Wet Way. Translated from the last German Edition 
with an Introduction to Blow-pipe Analysis and other additions. By 
Hbnri Erni, M.D. Post 8vo. cloth, izr. 6d. 



STANDARD LA W BOOKS. 
BBOTT (Benjamin V.) A General Digest of the 

Reports of the United States Courts. Vols. I.— IV. 8vo. 
3dr. each. 

Abbott (B. V. and A.) A General Digest of the 

Law of Corporations. Royal 8vo. 2/. or. 

American Law Review. Published Quarterly. Price 6j. 
each number. 

Angell (J. K.) A Treatise on the Law of Common 

Carriers. 4th Edition, revised and enlarged. Svo. 31J. (>d. 

• A Treatise on the Limitations of Actions at Law. 

5th Edition, revised and enlarged. Svo. 31^. 6^. 
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Angell (J. K.) A Treatise on the Law of Watercourses. 

6th Edition, revised and enlarged. 8vo. 31;. td. 

and Durfee (Thomas). A Treatise on the Law of 

Highways. 2nd Edition. With Notes by C. T. Choate. 8vo. 25^. 

and Ames (Samuel). A Treatise on the Law of 

Private Corporations Aggregate. loth Edition, revised and enlarged. 
8vo. 3 If. 6^ 

Bigelow (M. M.) A Treatise on the Law of Estoppel 
and its Application in Practice. Bvo. 3 if. 6</. 

Bishop (J. P.] Commentaries on the Criminal Law. 

5th Edition. 2 vols. 8vo. 3/. 3*. 

Commentaries on the Law of Marriage and 



Divorce. 5th Edition. 2 vols. 8vo. 3/. 3*. 

Bliss (George). The Law of Life Insurance, with a 
Chapter on Accident Insurance. 2nd Edition. 8vo. 42^. 

Bump (O. F.) Law and Practice of Bankruptcy. 7th 

Edition. 8vo. 38^. 

Civil Code of the State of New York. Cloth, i&r. 
Curtis (George T.) A Treatise on the Law of Patents. 

4th Edition. 8vo. 38^. 

Duer (John). The Law and Practice of Marine In- 
surance. 2 vols. 8vo. 3/. 3f . 



Greenleaf (Simon). A Treatise on the Law of Evidence. 

;h Edition, carefully revised, with large 
Redfibld. LL.D. 3 vols. 8vo. 4/. 4r. 



nth^ Edition, carefully revised, with large additions. By Hon. Isaac 



Halleck (Major-Gen. H. W., LL.D.) A Treatise on 

International Law and the Laws of War. Prepared for the use of 
Schools and Colleges. Crown 8vo. cloth. New Edition. \Jn the press. 

Hilliard (Francis). The Law of Injunctions. 3rd 

Edition. 8vo. 31*. td. 

Treatise on the Law of Mortgages. 4th Edition, 



revised and enlarged. 2 vols. 8vo. 3/. 3*. 

The American Law of Real Property. 4th 

Edition. 2 vols. 8vo. 3/. 3; . 

Treatise on Torts. 4th Edition, revised and much 

enlarged. 8 vols. 8vo. 3/. 3;. 

A Treatise on the Law of Vendors. 2nd Edition. 

8vo. \is. 6d. 
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•Hubbell (J. H.) Legal Directory for Lawyers and Busi- 
ness Men. 5th year. 8vo. 25;. 

Kent (Hon. James). Commentaries on American Law. 

zath Edition. Edited and revised by O. W. Holmes, jun. 4 vols. 
8vo. 5/. 

May (John W.) A Treatise on the Law of Insurance, as 

appHcable to Fire, Life, Accident, and other Risks, not Maritime. 3rd 
Edition. 8vo. ^8f. 

Parsons (Theophilus). A Treatise on the Law of Con- 
tracts. 6th Edition, revised and enlarj^ed. 3 vols. 8vo. 94^. 6d. 

A Treatise on the Law of Partnership. 8vo. 

3 If. 6d, 

A Treatise on the Law of Promissory Notes. 2 

vob. 8vo. 3/. 3*. 

A Treatise on the Law of Marine Insurance and 



General Averai^e. a vols. 8vo. 3/. 3X. 

A Treatise on the Law of Shipping. 2 vols. Svo. 



3/. 3*. 

Phillips (Samuel L.) A Treatise on the Law of Mechanics' 
Liens on Real and Personal Property. 8vo. 38X. 

Phillips (Willard). A Treatise on the Law of Insurance. 

3 vols. 8vo. Fifth Edition. 3/. 3; . 

Rawle (W. H.) A Practical Treatise on the Law of 

Covenants for Title. 4th edition, revised and much enlai^ed. Svo. 
3Z«. 6d. 

Redfield (Isaac F.) The Law of Railways. Fifth Edition. 

a vols. 8vo. 3/. 3*. 



Leading American Railway Cases on most of 

the Important Questions involved in the Law of Railways, arranged 
according to subjects. 2 vols. 8vo. 3/. y. 

The Law of Carriers of Goods and Passengers. 

8vo. aSf. 

Schouler (James). A Treatise on the Law of Personal 

Property. 8vo. 38*. 

Scott (W. L.) and Jamagin (M. P.) Treatise upon the 

Lawr of Telegraphs. * Svo. 25^. 
Sedgwick (Theodore.) A Treatise on the Measure of 

Damages. With full new Notes, embracing all Material Decisions 
in the United States and Great Britain to the Present Time, by Henry 
DwiGHT Sedgwick, Esq. Sixth revised and enlarged Edition. Royal 
Svo. 45J. 
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Sedgwick (Theodore). The Interpretation and Construc- 
tion of Statutory and Constitutional Law. With Additions and Notes 
by John N. Pomeroy, LL.D. 2nd edition. 8vo. 43^. 

Shearman (T. G.) and Redfield (A. A.) A Treatise on 
the Law of Negligence, and the Remedies for Private W^rongs 
and the Negligent Performance of Contracts. 3rd edition. 8vo. 
38*. • 

Simonds (William Edgar). Law of Design Patents; 

containing all the Rei)orted Decisions of the United States Courts, 
all the Reported Cases in the United States Patent Office ; with a Digest 
of all the points decided, and a Treatise on the Law of Design Patents. 
With Engravings, illustrating the principal Designs. 8vo. asx. 

Story (Justice). Commentaries on the Law of Agency, 
as a Branch of Commercial and Maritime Jurisprudence. 
8th edition. 8vo. 35J. 

Commentaries on the Law of Bailments. 8th 

Edition. 8vo. z/. xxs. dd. 

Commentaries on the Law of Bills of Exchange, 



Foreign and Inland, as administered in England and America. 4th 
Edition. 8vo. xl. xx*. 6d. 

Commentaries on the Conflict of Laws, Foreign 



and Domestic, in regard to Contracts, Rights, and Remedies, and 
especially in reeard to Marriages, Divorces, Wills, Successions, and 
Judgments. 7th Edition. 8vo. 2/. zsr. 

Commentaries on the Constitution of the United 



States ; with a Preliminary Review of the Constitutional History of 
the Colonies and States before the adoption of the Constitution. 4th 
Edition. 3 vols. 8vo. 3/. 3;. 

Commentaries on the Law of Partnership as a 

branch of Commercial and Maritime Jurisprudence. 6th Edition. 
8vo. xl. xxs. 6eL 



Commentaries on the Law of Promissory Notes, 

and Guarantees of Notes and Cheques on Banks and Bankers. 6th 
Edition. 8vo. xl. xxs. 6d. 

Commentaries on Equity Pleadings and the Inci- 



dents relating thereto, according to the Practice of the Courts of 
Equity of Engird and America. 8th Edition. 8vo. xl. xxs. 6d. 

Commentaries on Equity Jurisprudence as admi- 
nistered in England and America, nth Edition. 3/. x$s. 

Story (William W.) A Treatise on the Law of Contracts. 

5th Edition, revised by M. M. Bigelow. 3 vols. 8vo. cloth. 3/. x^s. 

Treatise on the Law of Sales of Personal Property. 

4th Edition, edited by Hon. J. C. Perkins. 8vo. xl. xxs. 6d. 

Townsend (John). A Treatise on the Wrongs called 
Slander and^Libel, and on the Remedy, by Civil Action, for 
these W^rongs. and Edition. 8vo. 30^. 
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Washbom (Emory). Treatise on the Law of Real 

Property. Third olition, enlarged. 3 vols. 8vo. 4/. x^r. 6d. 

Wharton (Francis). A Treatise on the Criminal Law of 
the United States. 7th Edition. 3 vols. 8vo. 4/. 14X. 6d, 

A Treatise on the Law of Negligence. 8vo. 4zr. 

Wheaton (Henry). Elements of International Law. 

New Edition. [In the press, 

Woolsey (T. D., LL.D.) Introduction to the Study of 

International "Law. Designed as an aid in teaching and in Historical 
Studies. 4th Edition revised and enlarged. Post 8vo. cloth. i%s. 




:5AB0ULAYE. Fairy Tale^ of All Nations. By 
Edguard Laboulavb, Member of the Institute of France. 
Translated by Mary L. Booth. Illustrated. lamo. cloth, 
lof. 6d, 

Lackland (Thomas). Homespun, or Twenty-five Years 
Ago in America. Fcap. 8vo. ?«. 6d. 

Lamon (W. H.) Life of Abraham Lincoln. Crown 8vo. 

doth. 35f. 
Langstroth (L. L.) A Practical Treatise on the Hive 

and Honey Bee, with Introduction by Rev. Dr. Baird. 3rd Edition. 
Revised and Illustrated with 77 engravings. 12010. cloth, gs. 

Laocoon. An Essay upon the Limits of Painting and 

Poetry, with Remarks illustrative of Various Points in the History of 
Ancient Art. By Gotthold Ephraim Lessing. A New Translation, 
by Ellen Frothingham. Crown 8vo. cloth extra. 5;. 

Law Books. {See Pages 22-26.) 

Lazarus (Emma). Admetus and other Poems. Crown 

8vo. cloth, gilt top. lor. td. 

Lea (H. C.) Studies in Church History. Post 8vo. cloth. 

lor. 6d. 

Lee (Eliza B.) Life of Jean Paul Richter. Compiled 
from Various Sources. Preceded by his Autobiography. Post 8vo. 
cloth. 6s. 6d. 

Lee (Gen. Robt.), Life of. {See Cooke.) 

Lee. Memoirs of the War of '76 in the Southern Depart- 
ment of the United States. By Henry Lee, feieut.-Col. of the 
Partisan Legion during the American War. A New Edition, with 
revisions and a Biography of the Author. By Robert E. Lee, late 
Commander-in-Chief of the Confederate Army. Svo. cloth. i6«. 
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Leidy (Joseph, M.D., LL.D.) The Extinct Mammalian 
Fauna of Dakota and Nebraska. Including an accoimt of some 
allied forms from other localities, together wiw a Synopsis of the 
Mammalian Remains of North America. Illustrated with 30 Plates. 
Preceded with an Introduction on the Geology of the Tertiary Forma- 
tions of Dakota and Nebraska, accompanied with a Map, by F. V. 
Hayden, M.D. Folio. 5^ 

Leonowens (Anna H.) The English Governess at the 

Siamese Court. Being Recollections of Six Years in the Ro3ral Palace 
at Banekok. With Illustrations from Photographs presented to the 
author by the King of Siam. Post 8vo. cloth. i2f. 

Lester (C. E.) The Glory and Shame of England. 2 vols. 

post 8vo. cloth. 2 If. 

Leypoldt (F.) American Trade List Annual and Educa- 
tional Catalogue. Royal 8vo. cloth. 7;. dd. 

Lincoln (Abraham), Life of. (^S*^ Lamon and Raymond.) 

Livermore (Elizabeth D.) Zoe; or, the Quadroon's 

Triumph. A Tale for the Times. Illustrated. 2 vols. 8vo. cloth, izr. 

Longfellow (H. W.) The Poets and Poetry of Europe. 

New Edition. Royal 8vo. cloth, xl. is. 

Loomis (A. L.) Lectures on Diseases of the Respiratory 
Organs, Heart and Kidneys. By Alfred L. Loomis, M.D., Pro- 
fessor of Pathology and Practical Medicine in the University of the 
City of New York. 8vo. 25*. 

Loomis (Elias, LL.D.) Elements of Algebra. i2ino. 

6s. 

Elements of Astronomy. i2mo. 6s. 6d. 



An Introduction to Practical Astronomy, with a 

Collection of Astronomical Tables. 8th Edition. Royal 8vo. 
10s. 6d. 

Recent Progress of Astronomy. Illustrated. Post 



8vo. cloth. 7f . 6d. 

Treatise on Astronomy. Illustrated. 3rd Edition. 

8vo. 10s. 6d. 

A Treatise on Meteorology. With a Collection of 



Meteorological Tables. 8vo. 10s. 6d. 

Lord (David N.) Visions of Paradise. An Epic 2 vols. 

post 8vo. cloth, gs. 

Lord (Willis, D.D.) Christian Theology for the People. 

8vo. cloth. i6x. \ 
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Lossing (Benson J.) Pictorial Field-Book of the Revo- 
lution ; or. Illustrations by Pen and Pencil of the History, Biography, 
Scenery, Relics, and Traditions of the War for Independence. New 
Edition, a vols. 8vo. cloth. V* ^o*' 

Lovell. A General Geography for the Use of Schools ; 

with ntimerous Maps, Illostrations, and Brief Tabular Views by J. 
Gborce HoDciNS, LL.B., F.R.G.S. 4to. bds. y. 

Lowell. Complete Poetical Works. With Illustrations. 

Square x6mo. doth gilt au. 

A neat and compact edition of LoweU*s Poetical Works, includin|^ the 
various series of the Biglow Papers, and also the pieces contained in his 
recent volume, " Under the Willows. " 

Blue and Gold Edition. i2mo. 2 vols, cloth. 15J. 

^— Diamond Edition. 24mo. cloth. 6j. 

The Courtin'. Illustrated in Silhouette by WiNSLOW 

HoMBR. 4to. cloth. 15s, 

My Study Windows. i8mo. cloth. 2j. 



Ludlow (Fitzhugh). The Heart of the Continent. A 

Record of Travel across the Plains and in Oregon. With an Examina- 
tion of the Mormon Principle. With Illustrations. 8vo. cloth. 14s. 

Hasheesh Eater. Passages from the Life of a Pytha- 
gorean. Post 8vo. cloth. 6s. 6d. 

Lunt (George). Old New England Traits. i6mo. cloth. 

•js. 6d. 

Lyman (Joseph B. ) Cotton Culture, with an additional 

Chapter on Cotton Seed. lamo. cloth. 7;. 6if. 

Lyra Sacra Americana. (^SV^ Cleveland.) 



ACFARLANE (James, A.M.) The Coal Re- 
gions of America; their Topography, Geology, and 
Development. With a Coloured Geological Map of Pennsyl- 
vania, a Railroad Map of all the Coal Regions, and other 
Maps, showing the Districts in the States containing Coal. 
I s mll-pa((e and other smaller Illustrations. 8vo cloth. 35^. 

Macmullen (John). The History of Canada, from its 

First Discovery to the Present Time. 8vo. cloth. 16s. 

Maid of Florence (The), or a Woman's Vengeance ; 

a Tragedy. Post 8vo. cloth. 3*. 6al, 

Manufacture of Colours for Painting. (.SV^ Riffault. ) 
Manufacturer (American) and Builder ; a Practical Journal 

of Industrial Progress. Illustrated Yearly Volumes, zaf. 
Yearly Subscription, 7^. 6d. (without Postage). 

March (Rev. Daniel, D.D.) Night Scenes in the Bible. 

Illustrated. 8vo. cloth. 25;. 
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March (Francis A., LL.D.) Introduction to Anglo-Saxon, 
an AnKlo-Saxon Reader, with Philological Notes* A brief Grammar, 
acd a Vocabulary. 8vo. cloth. ^5. 6a. 

A Comparative Grammar of the Anglo-Saxon 

Language, in which its forms are illustrated by those of the Sanskrit, 
Greek, Latin, Gothic, Old Saxon. Old Friesic, Old Norse, and Old High 
German. New Edition. 8vo. cloth. Z2f. 

March (Walter). Shoepad Recollections. A Wayside 

Glimpse of American Life. Post 8vo. cloth. 6s. 

Marcy (Randolph B., U. S. Army). Border Reminis- 
cences. 8vo. cloth, gs. 

Marsh (George P.) Lectures on the English Language. 

Fourth Edition, revised and enlarged. Crown 8vo. cloth. 15s. 

The Origin and History of the English Language, 



and of the Early Literature it Embodies. Crown 8vo. doth. x6s. 

The Earth as Modified by Human Action. Being 



a New Edition of " Man and Nature." 8vo. cloth, i&r. 

Mason (Lowell.) The People's Tune Book. A Class 
Book of Church Music for Choirs, Congr^;ations, and Schools. Oblong. 
Cloth. 61. 

Mathews (William, LL.D.) Getting on in the World ; 

or. Hints on Success in Life. Small post 8vo., cloth extra. 6s. 

Maury (Commander). Physical Geography of the Sea 
and its Meteorology. Bein^^ a Reconstruction and. Enlargement of 
his former Work ; with illustrative Charts and Diagrams. New Edition. 
Crown 8vo. cloth. 6s, 

Manual of Geography. 410. 12s. 



McClellan (J. B.) Report of Secretary of War. Com- 
municating Report of Captain Georgb B. McClbllan, one of the 
Officers sent to the Seat of War in Europe in 1855 and 1856. 4to. cloth. 
30*- 

McClintock (John, D.D.) A First Book in Latin. Post 

8vo. cloth. 6s. 6d. 
A Second Book in Latin. Post 8vo. cloth, 6j. (id. 



McNally (Francis). An Improved System of Geography. 

For Schoob, Families, and Seminaries. 4to. boards. 61. 

McQueen (Hugh). The Orator's Touchstone ; or, Elo- 
quence Simplified. Embracing a Comprehensive System of Instruction 
and Improvement of the Voice, and for advancement in the General 
Art of rublic Speaking. Post 8vo. cloth. 6s. 6d. 

McVickar (Rev. W. A., D.D.) Life of the Rev. John 
Mc Vlckar, S. T. D. With Portrait. Crown 8vo. cloth. 9;. 
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Medicine and Surgery. \See Beard, Bedford, Byford, 
Dalton, Draper, Delafield, Plint, Gouley, Hammond, LoomU, 
Moreau, Paine, Renouard, Roosa, Stellwac, Surgical Memoirs, 
Trail, wood, and Zeimssen.) 

Memoirs of Many Men. {See Field.) 

Metallic Alloys. [See Guettier.) 

Microscope and Microscopical Technology. {See Frey.) 

Middle States (The). A complete, reliable Guide to all the 
Waterine-places, Mountain Resorts, Cities, and Historic Scenes in New 
York, New }eney, Pennsylvania, Ddaware, including Washington. 
7 Maps, IS PUns. lof. fttL 

Milton's Complete Poetical Works ; with Concordance by 
W. D. Clkvbland. New Edition. 8vo. morocca xl. is. 

Millwright (American) and Miller. {See Craik. ) 
Mineralogy. {See Dana, Egleston, Kobell, and Moore. 
Mitchell (Donald Q.) Reveries of a Bachelor ; or, a Book 

of the Heart. i8nio. cloth. 8f. dd. 

Dream Life. A Fable of the Seasons. i8mo. cloth. 

8f. &/. 

Mitchel's New School Geography and Atlas. 14J. 
Moffat (J. C.) An Introduction to the Study of ^sthe 

tica. By James C Moffat, Professor of Greek in the College of New 
Jersey. Post 8vo. cloth, ^s. (>d. 

Moore (Clement C.) A Visit from St. Nicholas. Illus- 
trated by Darley. 4to. cloth. 2x. dd. 



Rebellion Record (The). A Diary of American 

Events, with Documents. &c. Edited by Frank Moors. Portraits 
on Steel, and various Maps and Plans. 12 vols. Ro]^ 8vo. cloth, 
xa/. xu. 

Moore (N. F., LL.D.) Ancient Mineralogy; or. An 
Inquirv respecting Mineral Substances mentioned by the Ancients. 
With Remarks on the Uses to which they were applied. Second Edition. 
i6mo. cloth, (a. 

Moreau (F. G.) A Practical Treatise on Midwifery. 

Exhibitine the present advanced state of the Science. Translated from 
the Frcncn by Thomas Forest Bretton, M.D., and Edited by Paul 
B. GoDDARD, M.D. With So Plates. 4to. cloth. 3/. 3*. 

Morgan (Capt. W.) Freemasonry Exposed and Ex- 
plained. Showing the Origin, History, and Nature of Freemasonry, 
&c. &c. 8vo. \s. 6d. 

Mother Goose's Melodies for Children. Illustrated. 4to. 

cloth. 7*. 6d. 



American Catalogue, 31 

Moulder's and Founder's Guide. {See Overman.) 

Mountain. A Memoir of George Jehoshaphat Mountain, 
D.D., D.C.L., late Bishop of Quebec. By his Son. 8vo. cloth, xos. 6d. 

Murray (Rev. W. W. H.) Park Street Pulpit Sermons. 

First, Second, and Third Series. i6mo. cloth. lo*. 6d. each. 

Music Hall Sermons. 3 vols. i6mo. cloth. *js, (>d. 




each. 

Myers (P. V. N.) Remains of Lost Empires : Sketches 

of the Ruins of Palmyra, Nineveh, Babylon, and Persepolis, with some 
Notes on India and the Cashmerian Himalajras. Illustrated. 8vo. cloth. 
x6s. 



APHEGYI (G., M.D.) Among the Arabs. A 

Narrative of Adventures in Algeria. With Portrait, zsmo. 
extra cloth, gs. 

Nature and the Bible. {See Dawson.) 

Nevius (Rev. J. N.) China and the Chinese. A General 
Description of the Country and its Inhabitants, &c. With a Map and 
Illustrations. Post 8vo. &r. 6d. 

New England. {See Bacon and Palfrey.) 
New York City Directory. {See Trow.) 

New York Illustrated. Containing Illustrations of Public 
Buildings, Street Scenes, and Suburban Views. Elegantly printed on 
tinted paper, and bound in an Illustrated Cover. Contaming a Map, 
and general Stranger's Guide. Revised Edition, new Illustrations. 8vo. 
cloth, 5* . ; paper, 2J. 6d. 

Nichols (G. W.) The Story of the Great March. Diary 

of General Sherman's Campaign through Georgia and the Carolinas. 
By Brevet-Colonel George Ward Nichols, Aide-de-Camp to General 
Sherman. With Map and Illustrations. i2mo. cloth. ^5. dd. 

Noble (Rev. L. L.) After Icebergs with a Painter. A 
Summer's Voyage to Labrador. Post 8vo. cloth. With Coloured Plates. 
los. 6d. 

Nordhoff (Charles). California: for Health, Pleasure, and 

Residence. A Book for Travellers and Settlers. Numerous Illustra- 
tions. 8vo. cloth extra. i2j. 6d. 

Northern California, Oregon, and the Sandwich 



Islands. Square 8vo. cloth extra, izs. 6d. 

Cape Cod and All Along Shore : Stories. Post Svo. 



cloth. 6s. 
Noyes (Capt. G. F.) The Bivouac and the Battle Field; 

or, Campaign Sketches in Virginia and Maryland. X2mo. cloth, js. 6d. 
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Nystrom (Tobn W., C.B.) Pocket-Book of Mechanics 

and Eogineeriiig. Conbuoing a Memorandum of Facts, and Con- 
nection of Practice and Theory. x6mo. Pocket-boc^ form. i8f. 



BSTBTRICS. (See Bedford and Byford.) 

Ocean to Ocean. [JSee Grant.) 

O'Kelly, James. The Mambi-Land; or, Ad- 
ventures of a " Herald " Correspondent in Cuba. With 
Fronti&piece. lamo. doth. 91. 

Otis (P. N.) Illustrated History of the Panama Railway, 

together with a Traveller's Guide. Post 8vo. cloth, ^s. 6d. 

Overman (Prederick.) The Moulder and Founder's 
Pocket Guide. With numerous lUu^rations. Post 8vo. cloth, js. 6d. 



AINB (Martyn, M.D., LL.D.) Physiology of 
the Soul and Instinct, aa distinguished from 
Materialism. With a Portrait 8vo. cloth. 35X. 

Paine (M.) The Institutes of Medicine. 

Eighth edition, revised. "Royal 8vo. 35^. 
Palfrey (J. G.) A History of New England, from the 

Discovery to the Revolution. 3 vols. 8vo. 
Abridf^ed Edition. 3 vols. i3mo. cloth. 2^. 




Palmer (Dr. J. W.) The New and the Old; or, California 
and India in Romantic Aspects. Post 8vo. cloth. &r. 6d. 

Paper Manufacture. (See Hofmann and Proteaux.) 

Paris in December, 1851 ; or the Coup d'Etat of Napoleon 
III. {SeeThnot.) 

Parker (Edward G.) Reminiscences of Rufus Choate, 
the Great American Advocate. Crown 8vo. cloth, zor. 6d. 

Parkman (Francis). Pioneers of France in the New 

World. 5th Edition. Small 8vo. cloth. 12s. 6d. 

The Jesuits in North America in the Seventeenth 



Century. 4th Edition. Small 8vo. cloth. 12s. 6d. 



The Discovery of the Great West. 3rd Edition. 



Small 8vo. cloth. 12s. 6d. 



The Old Regime in Canada. (Being Vol. 4 of 

*• France and England in North America.") Small Bvo. cloth, izy. €:d. 

Park Street Pulpit. {See Murray.) 
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Parton (James). The Life of Andrew Jackson. 3 vols. 

royal 8vo. dodi. a/. 

The Life of Aaron Burr. Crown 8vo. cloth. 

lor. 6</. 

Life of Thomas JefiFerson. 8vo. cloth. 15J. 

Life of Horace Greeley. 8vo. cloth. 7x. td. 



Patton (J. H.) History of the United States of America. 

8vo. cloth, zsr. The same, with fine Portraits. 8vo. 35X. 

Peabody (A. P.) Christianity and Science: a Series of 
Lectures. By Andrew P. Peabody, D.D., LL.D., Professor in Har- 
vard University, zsmo. cloth, ^s. 6d, 

Peake (Elizabeth). History of the German Emperors 

and their Contemporaries. Translated from the German, and Compiled 
from Authentic Sources. By Elizabeth Peaks, Author of "Pen 
Pictures of Europe." With numerous Illustrations. Svo. cloth 
extra. x5^. 

Peck (George, D.D.) Wyoming, its History, Stirring In- 
cidents, and Romantic Adventures. With Illustrations. Svo. 
cloth. &r. 

Pharmacopoeia of the United States of America. Fifth 

Revision. Post Svo. cloth, gs. 
Physical Geography. {See Guyot and Maury.) 
Physiology. (See Dalton, Flint, and Draper.) 
Piatt (John J.) Western Windows, and other Poems. 

z6mo. cloth, js. 6d, 

Landmarks and other Poems. i6mo. cloth *j$, 6d, 

The Nests at Washington and Other Poems. 

Post Svo. Gilt 5*. 

Pike (Nicholas). Sub-Tropical Rambles in the Land of 

the Aphanapteryx. Personisd Experiences, Adventures, and Wan- 
derings in and around the Island of Mauritius. Profuwly Illustrated 
from the Author's own Sketches ; containing also Maps and Meteoro- 
logical Charts. Crown Svo. cloth. zSf . 

Plattner's Manual of Qualitative and Quantitative Ana- 
lysis Mrith the BloMr-Pipe. From the last German Edition, revised 
and enlarged. By Prof. Th. Richtbr, of the Royal Saxon Mining 
Academy. Translated by Prof H. B. Cornwall, Assistant in the 
Columbia School of Mines, New York. Illustrated with S^ Woodcuts 
and z Lithographic Plate. Second and only complete Engluh Edition, 
revised and reduced in price. Svo. doth. 21s. 

Plutarch's Lives. An Entirely New and Library Edition. 
Edited by A. H. Clough, Esq. 5 vols. Svo. cloth extra 2I. lot. Half 
morocco, top gilt, 3/. 

c 
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Plotarcb's Morals. Unifonn with Cloogfa's Editkm of *' Lives 
of Plutarch." Edited by Prot GoomnN. 5 vob. 8vo. doth. 3/. y. 

Pljrmouth Pulpit. (See Beecher.) 

Poe (Edgar Allan). The Complete Works. 4 vols, post 

8vo. doth. a/. 2/. 



Poems. A New Eldition, with poems not in former 

editions : a Portrait, Fac-simile page, and other lUtistratioDS. Also, a 
New Life of Poe, by R. H. Stoodako. 8to. doth. lar. 



Blue and Gold Edition. i8ma doth. 6f. 



Poetry. {See Bryant, Carleton, Gary, Child, Cleveland, 
Cose, Ijodce. Emerson, Crisiirold, Halleck, Halptne, Hinme, 
Holland, Holmes, Hoivs, Hunt, Johnson, Laxarus, Longfeuoinr, 
Lord, Lowell, Moore, Piatt, Poe, Read, Sargent, Saze, Share, 
Stedman, Stoddard, Taylor, Whitman, Whittier, and Willis.) 

Poor (H. V.) Manual of the Railroads of the United 

States for 1875-6. Showing their Mileage, Stodcs, Bonds, Cost, 
Traffic, Earnings, Expenses, and Organizaticms. Widi an Appendix 
containing a fuU Analysis d the Debts of the United States and of the 
several States. New revised and enlarged edition. 8vo. doth. 24c. 

Popular Science Monthly. Conducted by Pro£ E. L. 
YouMAMS. Published monthly. Subscription ya. par annum. 

Potter (Alonzo, D.D.) The School and Schoolmaster. 

A Manual for the Use of Teachers, Employers, Trustees, In:q>ectors, 
&c, of Common Schools, ismo. doth. 51. 

Preston (Harriett W.) Love in the Nineteenth Century. 

A Story. i6mo. doth. 4s, 6d. 

Prime (S. I.) Fifteen Years of Prayer. By S. iRENiBUS 

PsiMB, D.D., author of " Power of Prayer," " Five Years of Prayer," 
ftc Small post 8vo. cloth, y ^- 

Prime (William C.) I Go a- Pishing. Small post 8vo. 
doth, V' 

Prime (W. C.) Boat Life in Egypt and Nubia. New 
Edition. Post 8vo. doth. zor. 

Tent Life in the Holy Land. New Edition. Post 



8vo. cloth, zor. 

Prime (B. D. G.) Around the World. Sketches of Travel 
through Many Lsmds and over Many Seas. 8vo. Illustrated. 14^. 

Proteaux (A.) Practical Guide for the Manufacture of 

Paper and Boards. With Additions, by L. S. Le Normand. 
Translated from the French, with Notes, by H. Pains. To which is 
added a Chapter on the Manufacture of Paper from Wood in the United 
States, by H. T. Brown. Illustrated by 6 Plates, containing Drawings 
of Raw Materials, Machinery, Plans of Paper-Mills, &c. &c 8vo. 
cloth iZs. 



American Catalogue, 35 

Pumpelly (Prof. R.) Across America and Asia : Notes of 

a Five Ycars'Tourncy Around the World ; and of Residence in Arizona. 

{apan, and China. By Professor Raphael Pumpelly, of Harvard 
fniversity, and sometime Superintendent of the Santa Rita Mines in 
Arizona. ^ Rojral 8vo., with 35 Illustrations and 4 Maps, cloth extra, 
and Edition. x8f. 



Cheaper Edition. Post 8vo. doth. izr. 6^. 




AYMOND (H. J.) History of the Administra- 
tion of Abraham Lincoln, xsmo. cloth, ^s. 6d. 

Read (Thos. Buchanan). The Waggoner of 

the Alleghanies. A Poem of the Days of Seventy-Six. 
Blue and Gold Edition. i8mo. cloth. 7;. 6d. 

Reed (H.) Lectures on the British Poets. By Henry 

Reeo, late Professor of English Literature in the University of Penn- 
sylvania. 2 vols. Post 8vo. cloth, los. 6d, 

Regnault (M. V.) Elements of Chemistry. Translated 
from the French by T. Forrest Betton, M.D., and edited, with 
Notes, by James C. Booth and Wm. L. Faber. Illustrated with 700 
Engravings. - a vols. 8vo. cloth. 36;. 

Remains of Lost Empires. (See Myers.) 

Renouard (Dr. P. V.) History of Medicine from its 

Origin to the Nineteenth Century. Translated from the French by 
Cornelius G. Corrbgys, M.D. 8vo. doth. xZs. 

Richardson (A. S.) Stories from Old English Poetry. 

Small post 8va cloth. $s. 

Richardson (Jabez). A Monitor of Freemasonry. A 

Complete Guidb to the Various Ceremonies and Routine in Freemasons' 
Lodges, Chapters, Encampments, &c. &c. Post 8vo. cloth. 6s. 

RifiTault, Verg^aud, and Toussaint (MM.) A Practical 
Treatise on the Manufacture of Colours for Painting : com- 
prising the Origin, Definition, and Classification of Colours ; the Trear- 
ment of the Raw Materials ; the best Formula and the newest Processes 
for the Preparation of every description of Pi^^ent, and the Necessary 
Apparatus and Directions for its Use. Revised and Edited by M. F. 
Malepeyre. Translated from the French by A. A. Fesquet. With 
numerous Illustrations. 8vo. cloth. 31;. dd. Prospectus on appiica^ 
tion, 

Roback (Dr. C. W.) The Mysteries of Astrology and 

the Wonders of Magic, including a History of the Rise and Progress 
of Astrology and the various branches of Necromancy. 8vo. cloth, 
zof . 6d. 

Roosa (D. B. St. John, M.A., M.D.) A Practical Trea- 
tise on the Diseases of the Ear, including the Anatomy of the 
Organ. Illustrated. 8vo. cloth. 35;. 
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Roper's Hand-Book of the Locomotive, including the 

Construction, Running, and Management of Locomotive Engines and 
Boilers. By Stbphbn Ropkk, Engineer. Illustrated, ismo. morocco 
tuck. zar. td. 

Roseleur. Galvanoplastic Manipulations: a Practical 

Guide for the Gold and Silver Electro-plater and the Galvanoplastic 
C>perator. Translated from the French of Alfsbd Rosblbur, Professor 
or the Galvanoplastic Art, &c, by A. A. Fbsqubt. With numerous 
Illustrations. 8va cloth, yos. 

Ruggles (Henry J.) The Method of Shakespeare as an 
Artist, deduced from an analysis of his leading Tragedies and Come- 
dies, zamo. cloth, ^t. 6d. 



ANTO Domingo. (5^^ Hazard.) 
Sargent (Epes). The Woman who Dared. A 

Poem. FostSvo. cloth. 6f. 

Satchel Guide (A^ for the Vacation Tourist in 

Europe. A compact Itmerary of the British Isles, Belgium and Hol- 
laiid, Germany and the Rhine, Switzerland, France, Austria, and Italy. 
With Maps. z6mo. roan. zor. 6d. 

Saul. A Drama in Three Acts, Second Edition. Carefully 
revised. 8vo. cloth. 6f. 

Saxe (John G.) The Proud Miss MacBride. Illustrated 
by Augustus H«ppin. Red Line. 4to. cloth, x^. 

Complete Poems. Blue and Gold. i8mo. cloth. 6j. 

Schaff (Rev. Philip). Christ in Song ; Hymns of Immanuel. 
Post 8vo. cloth. %s. 6d. 

Schiller Gallery. Containing Characters from Schiller's 
Works, drawn by Pbcht and Von Rambbrg. Fifty Steel Engravings, 
with Descriptive Text. By F. Pbcht. z vol. Imperial 8vo. morocco. 
4/. 4*. 

Shuckers (J. W.) Life and Public Services of Salmon 
Portland Chase, United States Senator, and Governor of Ohio, 
Secretary of the Treasury, and Chief Justice of the United States. To 
which is added the Eulo^ on Mr Chase, delivered by William M. 
Evarts, before the Alumm of Dartmouth College, June 34, Z874. 8vo. 
cloth. With numerous illustrations. 25f. 

Science Record. (^^^Baird.) 

Scientific American, a Weekly Journal of Practical Informa- 
tion, Art, Science, Mechanics, Chemistry, and Manufactures. Half- 
yearly volumes, 15;. each. 

Annual Subscription, its. 




American Catalogue. 37 

Scott (David B.) A School History of the United States 
from the Discovery of America to the Year 1870. Illustrated with 
Maps and Engravings, xamo. cloth, ^s. Sd. 



Smaller History. i6mo. 4;. 6d. 



Scribner's Monthly. An Illustrated Magazine for the People. 
Edited by Dr. J. G. Holland. Single copies, is. Bound Volumes, 
each containing Six Numbers, crown 8vo. cloth, r^s. 

Seaman (Ezra C.) Views of Nature, and of the Ele- 
ments, Forces, and Phenomena of Nature and of Mind. 24mo. 
cloth. 5^. 

Sears (Edmund H.) The Fourth Gospel th< Heart of 

Christ. Post 8vo. cloth. 12s. 6d. 

Sermons and Songs of the Christian Life. i2mo. 

doth, zof . 6d. 

Seiler. The Voice in Singing. Translated from the German 
of Emma Sbilbr. lamo. cloth, ^s. 6d. 

Sewell (W. G.) The Ordeal of Free Labour in the 
British West Indies. Post 8vo. cloth. 7;. 6d. 

Seymour (Charles B.) Self Made Men. Post 8vo. doth. 

Zs. 6d, 

Shakespeare. (.S^^ Fumess, Holmes, Hudson, Ruggles, 
and White.) 

Share (James M., R.N.) The Lee Shore ; or, The Loss of 

H. M. S. " Warrior," and other Poems, zsmo. cloth. 2s. 6d. 

Short (Charles, M.A.) The Order of Words in Attic 
Greek Prose. An Essay. Svo. cloth, xor. 6tL 

Silliman and Dana's Journal of Science and Arts. 

Monthly, as. 6d. 

Simson (W.) A History of the Gipsies. With Specimens 
of the Gipsy Language. 6s. 

Smith (Edmond P.) The Araucanians ; or, Notes of a 

Toiur among the Indian Tribes of Southern Chili. Svo. cloth, js, 6d. 

Smith. Theatrical Management in the West and South 

for Thirty Years, interspersed with Biographical Sketches, auto- 
biographically given by Sol. Smith, retired Actor. Svo. cloth. 15 
Illustrations and Portrait, qs. 

Soule. A Manual of English Pronunciation and Spelling. 
By R. J. SouLB, A.M., and William A. Whbelbr, A.M. Crown Svo. 
cloth, js. 6d. 

Southern Generals: who they are and what they have 
done. Royal Svo. cloth. x\s. 

Sparks (Hon. Jared). The Library of American Biography. 

New Series. Complete in 15 vols. x2mo. cloth. £^ 15J. 




i 
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Spayth (Henry), the American Draught-Player; or the 

l*heory and Practice of the Scientific Game of Checkers simplified and 
illustrated with Practical Diagrams, containing Seventeen Hundred 
Games and Positions. 5th Edition, revised and corrected, xamo. cloth. 

I2X. 6d. 

Spencer (Ambrose). A Narrative of Andersonville. 

Drawn from the evidence elicited on the trial of Henry Wirz, the jailor. 
With the argument of Colonel N. P. Chipman, Judge Advocate. Post 
8vo. cloth. 6s. 6d. 

Sprague (W. B.)* D.D. Annals of the American Pulpit. 

The Congregationalists. 2 vols. 8vo. cloth. i6s. each. The Episco- 
palians. The Baptists. 

St. Nicholas. An Illustrated Magazine for Girls and 

Boys. Monthly, m. 6d. ; yearly volumes 8va cloth, extra gilt, 355. 

Stedman (Edmund C.) Poems. With Portrait. i6mo. 

cloth. laj. 6d. 

Stellwag (Carl). A Treatise on the Diseases of the Eye, 

including the Ajiatomy of the Organ. Translated by C. E. Hacklby, 
M.D., and D. B. St. John Roosa, M.D. Illustrated. Svo. cloth. 
40f. 

Stephens (John L.) Incidents of Travel in Yucatan. 

Illustrated by zsto Engravings, a vols. Svo. cloth. 3or. 

Stoddard (Charles Warren). South Sea Idylls. i8mo. 

doth, red edges, js. 6d. 

Stoddard (Richard Henry). The King's Bell. A Poem. 

With Illustrations by Alfred Fredericks. Post Svo. morocco. %$$. 

Story of the Great March, a Diary of General Sherman's 
Campaign through Georgia and the Carolinas. Numerous Illustrations. 
i2mo. cloth. 7^. 6d, 

Sunday School H3rmn Books (Brightest and Best). The 

New Volume of the Series. By the Rev. Robert Lowry and 
W. Howard Doanb. as. 

This is an entirely new book, the material used in the other Volumes 
of the Series not being duplicated in it. Both Hymns and Music 
have in almost every case been prepared expressly for this work. 

Complete List of the Series: 

Bradbury's Golden Chain. 2^. 

Golden ShoMrer. is. 

Golden Censer. 2*. 

Golden Trio (Chain, Shower, and Censer, in x vol.) 5*. 



Bradbury's Bright Jewels, zf. 
■ Fresh Laurels, ar. 

Laurels and Jewels, in 1 vol. 3J. td. 

Royal Diadem, is. 
Pure Gold. 2;. 
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Songs of Salvation, zr. td 
Christian Songs, y, 6d. 
NeMr Praises of Jesus, xs. 8d. 
Chapel Melodies. 2s. 6d. 
Songs of Devotion. 3;. 6d. 
Sunshine, ts. 
Gospel Songs, or. 
Winnowed Hymns, is. 6d, 
The Hymnary. as. 6d. 
The Singer. 3^. 
The Jubilee. 6s. 
The Sceptre. 5^. 
The Coronation. 7^. 6d. 
The Victory. 7*. 6d. 

Surgical Memoirs of the War of the Rebellion; collected 

and published by the United States Sanitary Commission. 2 vols, royal 
8vo. cloth. 60s. 

Vol. I. — I. On Wounds of Blood Vessels, &c. ; a. On the Secondary 
Traumatic Lesions of the Bone, &c. ; 3. On Pyaemia. By John A. 
LioBLL, A.M., M.D. Edited by Professor Frank Hastings Hamil- 
ton. 

Vol. II. — I. Analysis of Four Hundred and Thirty-nine recorded 
Amputations in the contiguity of the Lower Extremity. By Stephen 
Smith. 2. Investigations upon Nature, &c. of Hospitsu Gangrene. By 
Joseph Jones, M.D. Edited by Prof Frank Hastings Hamilton. 

Surveying. (See Gillespie.) 

Swan (James G.) The North West Coast; or, Three 

Years' Residence in Washington Territory. Post 8vo. cloth. Zs. 6d, 

Swedenborg(£.) The True Christian Religion. Con- 
taining the Entire Theology of the New Church. Translated from the 
Latin Edition of ** Tafel," by R. N. Foster. 3 vols. 8vo. extra doth. 
21s., 



|ALM AGE (Rev. T. De Witt). Sermons, delivered 

in the Brooklyn Tabernacle. 3 vols. xsmo. doth. 9;. each. 

Tayler (C. B.) Sacred Records, &c., in Verse. 

Fcap. 8vo. cloth extra, as, 6d. 

Taylor (Bayard). Views Afoot. i8mo. doth. 2s. 

Poems. Blue and Gold, iSmo. cloth. 'Js. 6d. 

Beauty and the Beast and other Stories. Post 

Svo. cloth. JOS. 6d. 




r 
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Taylor (Bayard). Joseph and his Friend. Post 8vo. doth. 

lOf. 6d. 



Egypt and Iceland in the Year 1874. With an 

Account of an Expedition to the Fyoom (never before printedX zamo. 
cloth, js, td. 



The Poet's Journal. i2mo. cloth. 6r. 



Taylor (R. W., M.D.) Syphilitic Lesions of the Osseous 
Sjrstem in Infants and Young Children. 8vo. doth. xu. &/. 

Taylor (Rev. W. M., D.D.) David, King of Israel: His 

Life and its Lessons. Cloth. &r. 6</. 

T^not (Eug^e). Paris in December, Z85Z, in the Coup 

d'Btat of Napoleon III. Translated from the Thirteenth French 
Edition, with many original Notes, by S. W. Adams, and A. H. 
Brandon. Post 8vo, cloth, xor. td. « 

Theology. (See Alger, Bacon, Beecher, Blackie, Bush- 
nell, Clark, Dawson, Evangelical Alliance, Halsted, Havergal, 
Hirschfelder, Hyacinth, Jones, Kip, Lea, Lord, March, Murray, 
Peabody, Prime, Sears; Sprague, Swedenborg, Talmage, and 
Upham.) 

Thomas (Rev. C. W.), M. A. Adventures and Observa- 
tions on the West Coast of Africa and its Islands. Illustrated. 
Post 8vo. cloth, ^t, 6d. 

Thomas (T. G.) A Practical Treatise on the Diseases of 

Women. 4th Edition, revised and improved. 8vo. cloth, a^r. 

Thoreau (Henry D. ) Works. Crown Svo. doth, los, 6d. 

each. 

Walden 

A Week on the Concord and Merrimac Rivers. 

Excursions in Field and Forest. 

The Maine Woods. 

Cape Cod. 

Letters. 

A Yankee in Canada. 

Trail (Dr. R. T.) The Hydropathic Encyclopaedia; a 

Complete System of Hydropathy and Hygiene, in Eight parts, desired 
as a Guide to Families and Students ; and a Text Book for Physicians. 
With numerous Illustrations. Post Svo. cloth. 20s. 

Travel and Adventure. {See Browne, Bush, Cozzens, 
Dana, Darley, Davis, Dodge, Giddings, Grant, Gray, Green- 
wrood, Hausserek, Ha^i^home, Hayes, Hazard, Hoppin, Ho- 
retxky, Howells, Jessup, King, Leonowrens, Ludlow, March, 
M^ers, Naphegyi, Noble, Nordhoff, O'Kellv, Peck, Pike, 
Prime, Pumpelly, Smith, Stephens, Thomas, Thoreau, Tyson, 
W^ells. and Winthrop.) 

Tribune (N. Y.) Almanac, Annual, is, 6(/, 
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Trow*s New York City Directory. With the City Register 
for 1875. Compiled by G. Wilson. 8vo. 30J. 

Tuckerman ( Henry T. ) Book of Artists. American Artist 
Life : comprising Biographical and Critical Sketches of American Artists, 
preceded by an Historical Account of the Rise and Progress of Art in 
America. With an Appendix containing an account of Notable Pictures 
and Private Collections. New Edition. Bvo. cloth. 35^. 

Tunner (P.) A Treatise on Roll Turning for the Manu- 
facture ox Iron, z vol. Bvo. cloth, and folio vol. of plates. £,1 10s. 

Turner (J. A.) The Cotton Planter's Manual. Crown 

Bvo. cloth. 7^. 6ti. 

Twain (Mark). Innocents Abroad; or, The new Pilgrifti's 

Progress. American (Illustrated) Edition. Bvo. half morocco. 35;. 

Tyson (Captain). Arctic Adventures. Arctic Experiences ; 

containing Captain George E. Tyson's Wonderful Drift on the Ice 
Floe, a History of the "Polans" Expedition, the Cruise of the 
"Tigress," and the rescue of the "Polaris" Survivors. To which is 
added a General Arctic Chronology. Edited by E. Vale Blakb. With 
a Map and numerotis Illustrations. Bvo. cloth. 25;. 



NITED States Railroads. (.S>^ Poor and Vose.) 

United States Tariff; or. Rates and Duties Pay- 
able on Goods Imported into the United States of America. 
By L. Heyl. Bvo. 15*. 

Upham (Dr. T. C.) Principles of the Interior or 

Hidden Life. xamo. cloth, js. td. 

Life and Religious Opinions of Madame Guyon : 

together with some Account of the Personal History and Religious 
Opinions of Archbishop F^nelon. Crown Bvo. cloth, dr. 



|AUX (Calvert.) Villas and Cottages. A New 

Edition, with 300 designs. Bvo. cloth. 15^. 

Venable (W. H.) A School History of the 
United States. Post Bvo. cloth. 6f. 

Virginia Illustrated. Containing a Visit to the Virginian 
Canaan and the Adventiu^s of Porte-Crayon and his Cousins. Profusely 
Illustrated by Porte-Crayon. Royal Bvo. cloth, z&s. 

Vose (Q. L.) A Manual for Railroad Engineers and 

Eneineering Students. Containing the Rules and Tables needed for 
the Location, Construction, and Equipment of Railroads, as built in the 
United States. By George L. Vose, Professor of Civil Engineering in 
Bowdoin College. With One Hundred and Sixty-five Woodcuts, and 
Thirty-one large Plates. One Bvo. volume of Letter-press and Illustra- 
tions^ accompanied by a Portfolio of Railroad Plans and Maps. New 
Edition. 3/. 3^. 





/ 
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lALKER (Ama8a),LL.D. The Science of Wealth. 

A Manual of Political Economy, embracing the Laws of 
Trade, Currency, and Finance. 8va cloth. . Z5#. 

Walker (General WUUam). The War in 
Nicaragua. With a Coloured Map of Nicaragua. Post 
8vo. doth. ts. 

War Lyrics. Illustrated by Felix O. C. Darley. Small 
4ta cloth. 71. 6d. 

Warner (Charles D.) Sauntering^. Small i6mo. doth. 

My Summer in a Garden. iSmo. cloth. 2s, 

^— — Back-log Studies. i8mo. cloth. 2s. 

Warren (D. M.) A System of Physical Geography. Con- 
taining a de«cription of the Natural Features of the Land and Water, 
the Phenomena of the Atmosphere, &c., &c., to which is added a 
Treatise on the Physical Geology of the United States. With ntunerotu 
Engravings, Maps, &c. 4to. tt. 

Watson (Alexander). The American Home Garden. 

Being Pnnciples and Rules for the Cultivation of Vegetables, Fruits, 
Flowers, and Shrubbery, to which are added Inief notes oa Farm Crops, 
&c., &c. Illustrated. 8vo. cloth, xa. 6d. 

Watson (E. p.) A Manual of the Hand -Lathe. Com- 
prising Concise Directions for working Metals of all kinds, Ivo ry. Bone, 
and Precious Woods ; Dyeing, Coloring, and French P olishing ; 
Inlaying by Veneers, &c. &c. mth numerous Illustrations. Post 8vo. 
cloth. 7X. 6d. 

Webster (Daniel). Life of. {See Curtis.) 

Wells (S.R.) New Physiognomy; or, Sicnis of Character, as 
manifested throi^h Temperament and Extenial Torms, and e^edally 
in the Human Face Divine. By S. R. Wells, Editor of the Phreno- 
logical Journal. Profusely Illustrated. 8vo. cloth, ass. 

Wells (William V.) Exploration and Adventures in 

Honduras. Comprising Sketches of Travel in the Gold Regions of 
Olancho, and a Review of the History and General Resources of Central 
America. With Maps and numerous Illusfrations. 8vo. cloth, x^s. 

White (Richard Grant). The Works of William Shake- 
speare. The Plays edited from the authentic Folio, with various 
Readings, Notes. Introductory Remarks, an Historical Sketch of the 
Text, an Account of the Rise and Progress of the English Drama, 
Memoir of the Poet, and Essay upon his Genius, xa vols, post 8vo. 
cloth. £^ xos. 

— »-^ Memoirs of the Life of William Shakespeare. 

With an Essay toward the Expression of his Genius* and an Account 
of the Rise and Progress of the English Drama. Post 8vo. cloth, xar. 6</. 

Whitman (Walt). Leaves of Grass, Drum Taps, Pas- 
sage to India. By Walt Whitman. Complete in one volume. 
Post 8vo. cloth. 14s. 
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Whitman (Walt). Democratic Vistas. Post 8vo. sewed. 4J. 

After All not to Create Only. Post 8vo. sewed. 2j. 

Whitney (Prof.) Oriental and Linguistic Studies. The 
Veda, The Avesta, The Science of Language. Crown 8vo. cloth. 

Second Series. Crown 8vo. cloth. I2j. 6^. 

Whittier (John Greenleaf.^ Complete Poetical Works. 

New Illustrated Edition. With Red Lines, Portrait, and 33 full-page 
Illustrations. 8vo. cloth, full gilt. 30;. 

Red Line Edition, Illustrated. Printed on toned paper. 



Square i6mo. cloth gilt. 2if . 

Household Edition. i6mo. cloth. loj. dd, 

Diamond Edition. Square i8mo. cloth. *js. 6d. 



Whittier (J. G.) Ballads of New England. With 60 

Illustrations. Small 4to. cloth. 25;. 

Miriam, and other Poems. i6mo. cloth. 7^. 6d, 

Chapel of the Hermits, and other Poems. i6mo. 

cloth, js. 6d. 

Wikoff (Henry). The Four Civilizations of the World. 
An Historical Retrospect. By Henry Wikoff, author of " Political 
Essays," &c. 3rd Edition. i2mo. cloth. 6f. 

Willis (N. P.) The Convalescent. Post 8vo. cloth. 

zor. 6d. 

Complete Poetical Works. Blue and Gold Edition. 

z8mo. cloth, ^s. 6d. 

Winchell (A.) Sketches of Creation. A Popular View of 
the Sciences in reference to History of Matter and Life. z2mo. 
cloth, gs. 

Winthrop (Theodore). The Canoe and the Saddle. Ad- 
ventures among the North-Westem Rivers and Forests, and Isthmiana. 
Post 8vo. cloth. 6s. 

Women of Beauty and Heroism. A Portrait Gallery of 
Female Loveliness. Illustrated with nineteen Steel Engravings, from 
designs by Champagne and Wanoesfordb. By F. B. Goodrich. 
Imperial 8vo. Turkey morocco. 3/. 3^. 

Wood and Bache's Dispensatory of the United States of 

America. Carefully revised. Royal 8vo. 50;. 

Wood (H. C. jun., M. D.) Therapeutics, Materia 

Medica, and Toxicology. With especial reference to Uie Application 
of the Physiological Action of Drugs to Clinical Medicine. 8vo. cloth. 
28^. 

Wood (W. M.) Fankwei; or, San Jacinto in the Seas of 
India, China and Japan. Post 8vo. cloth. 8«. 6d. 
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Worcester's (p^-) New and Greatly Enlarged Diction- 
ary of the JBnf^lish Language. Adapted for Library or College 
Reference, comprising 40,000 Vf^rds more than Johnson's Dictionary. 
4to. cloth ; 31X. 6d, well bound ; ditto, half mor. 3/. zs. 

** The volumes before us show a vast amount of diligence ; but with 
Webster it is diligence in combination with fandfiilness, — with Worces- 
ter in combination with good sense and judgment. Worcester's is the 
soberer and safer book, and may be pronounced the best existing 
English Lexicon." — Aihefueum. 

ESTERDAYS with Authors. (See Fields.) 
Youmans (Eliza.) Elementary Botany. With 

Numerous Illustrations. lamo. cloth. 6s. 

JIEMSSEN. A Complete Cyclopaedia of the 
Practice of Medicine. By Dr. H. Von Ziemssbn, Pro- 
fessor of Clinical Medicine at Erlangen. Translated from 
the German by Dr. Henry Power, Dr. Bathurst Woodman, 
Dr. Buchan Baxter, and others. 15 vols. 8vo. cloth. Sold 
only by Subscription, aw. per vol. Prospectus on amplication. 

Zoology. (See Agassiz, Baird, Harris, Hooker, Jaeger, 
and Langstroth. 

American Periodicals. 

NEWSPAPERS AND WEEKLY JOURNALS. 

MERICAN ARTIZAN, weekly, i&r. per annum. 

American Manufactm-er and Builder, idr. per annum. 

American Agriculturist, monthly^ los. 
American Naturalist, weekly, 2^s. 
American Railroad Journal, weekly, 35J. 
Appleton's Journal, weekly, 20s, 

Boston Advertiser, flS^i/Ki 105^./ semi-weekly, 33^./ weekly, i6j. 
Boston Commonwealth, weekly, 20s, 
Boston Journal, </fli/^, 90$'. y semi-weekly, 33^./ weekly, i6s, 
Chicago Tribune, daily, 105 J.; weekly, idr. 
Christian Union, weekly, iSs. 
Christian at Work, weekly, i%s. 
Cincinnati Gazette, daily, 105 j.; weekly, i6j. 
Frank Leslie's Illustrated Newspaper, weekly, 22s, 6d, 
Harper's Bazaar (a Journal of Fashions), weekly, 2ar. 
Harper's Weekly Journal, 20s. 
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Hearth and Home, weekly^ i8j. 

Home Journal, weekly ^ 23^. 

Journal of the Telegraph, weekly^ gs. 

New York Army and Navy Journal, weekly y 40J. 

New York Church Journal, weekly ^ 24s, 

New York Commercial and Fmancial Chronicle, weekly, 55^. 

(without postage). 
New York Herald, daily , gos.; weekly (European edition), iSs,; 

weekly (Home edition), 15^. 
New York Independent, weekly, idr. 
New York Engineering and Mining Journal, weekly, 21s. 
New York Journal of Commerce, daily, 94J. 6d.; weekly, i&f. 
New York Ledger, weekly, 22s. 6d, 
New York Nation, weekly, 2$s, 

New York Post, daily, 95 j. ; semi-weekly, 33^. ; weekly, i6s. 
New York Protestant Churchman, weekly, 22s. 6d, 
New York Stockholder, weekly, 35 j. 

New York Sun, daily, yos.; semi-weekly, 24s.; weekly, 12s. 
New York Times, daily, gos.; semi-weekly, 2^s, ; weekly, i^s. 
New York Tribune, daily, gos.; weekly, 16s. 
New York Weekly, 22s. 6d. 

New York World, 105^. daily ; semi'Weekly, 33 j. ; weekly, I dr. 
Paper Trade Journal, send-monthly, i6j. 
Philadelphia Age, daily, 8cxr./ weekly, i^s. 
Philadelphia Public Ledger, daily, 55J. 
Scientific American, weekly, ids. 
Sunday School Times, weekly, i6j. 
Wilkes's Spirit of the Times, weekly, 35^. 

MAGAZINES AND REVIEWS. 

MERIC AN Booksellers' Guide, monthly, 5j. per annum 
(without postage). 

American Journal of Medical Science, quarterly, dr. 
American Journal of Obstetrics, quarterly^ 25J. per 
annum. 




Important Announcement. 

At the reqtwst of Dr. H. von Zirmssen, Professor of Clinical Medicine at 
Erlangen, a number of the most eminent clinical Professors of Germany 
have undertaken to prepare, in a series of independent treatises, a complete 

CYCLOPAEDIA OF THE PRACTICE 

OF MEDICINE j 

the incentive to this labour being the great need which has been felt the 
past vear or two of a work which should fiiUy corres^nd to the present 
standpoint of clinical medicine. This CvcLOPiSOiA will embrace the entire 
range of Special Pathology and Therapeutics, and, it is expected, will be 
ctmipleted in fifteen volumes, large octavo, of from 500 to over 700 pages 
each. While the work will bear the stamp of individuality, an effort 
will be made to eive to each subject the prominence and space due to 
it only, that the narmony of the entire work may be preserved. It is 
designed that the Cvcloi'.adia shall be, par exceuencetjik Practical Hand- 
bode for Physicians ; and for this reason especial attention has been given 
to clear and systematic arrangement 

For the value of the whole work, as well as the separate departments, the 
names of the writers are a sufficient guarantee. Each volume will have a 
full and carefully prepared Index. 

Messrs. Sampson Low & Co. have the honour to announce that, by 
special arrangement with the German Publisher and Elditor, they will pub- 
lish by SUBSCRIPTION a copyrighted translation of this work. The 
translating will be done by professional gentlemen, many of them former 
students of the writers of tne different treatises, under the supen^on of a 
responsible editor. 

Great care will be taken with the mechanical execution of the work. The 
type will be large and clear, the paper fine, and the engravings electrotypes 
of the originals. It is proi)osed to publbh four volumes a year, at, as nearly 
as possible, regular intervals, in order to distribute the cost of subscription 
equally over about four years. 

Terms of Subscription, payable upon the publication of each 

Volume. 

Fifteen Volumes 8vo. cloth binding, per volume ..... One Guinea. 

Send for a Prospectus t contcdningfuU details^ Specimen Pages, &»c., to the 

Publishers. 

SAMPSON LOW, MARSTON, LOW, & SEARLE, 
Crown Buildings, 188, Fleet Street, London, E.C. 



CHISWICK press: — PRINTED BY WHITTINGHAM AND WILKINS, 
TOOKS COURT, CHANCERY LANE. 
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THE BAYARD SERIES, 2^. 6^. each Volume. 

The Story of the Chevalier Bayard. By M. De Bbrvillb. 

De Joinville's St. Louis, King of France. 

The Essays of Abraham Cowley. 

Abdallah, or the Four-Leaved Shamrock. By Edouard Laboullayb. 

Table -Talk and Opinions of Napoleon Buonaparte. 

Vathek : an Oriental Romance. By William Beckford. 

The Kine and the Commons. Edited by Prof. Morlby. 

Words of Wellington. 

Dr. Johnson's Rasselas, Prince of Abyssinia. With Notes. 

Hazlitt's Round Table. With BiogTai>hical Introduction. 

The Relieio Medici, Hydriotaphia, &c. By Sir Thomas 

Browne, Knt. 
Ballad Poetry of the Affections. By Robert Buchanan. 
Coleridge's Christabel. With Preface by C. Swinburne. 
Lord Chesterfield's Letters, Sentences, and Maxims. 
Essays in Mosaic. By Thomas Ballantynb. 
My Uncle Toby : his Story and his Friends. Edited by P. 

Fitzgerald. 
Reflections : or Moral Sentences and Maxims of the Duke de la 

Rochefoucauld. 
Socrates, Memoirs for English Readers. By Edw. Levibn. 
Prince Albert's Golden Precepts. 



ROSE LIBRARY (The). Popular Literature of all countries. 
\5, each Volume. Many of the volumes are Illustrated. The 
following voliunes are now ready : — 

z. Sea Oull Rock. By Jules Sandbau. Illustrated. 

a. Little Women. By Louisa M. Alcott. 

3- Little Women Wedded. (Forming a Sequel to ' Little Women.*) 

4. The House on Wheels. By Madame De Stolz. Illustrated. 

5. Little Men. By Louisa M. Alcott. 

6. The Old- Fashioned Girl. By Louisa M. Alcott. 

7. The Mistress of the Manse. By J. G. Holland. 

8. Timothsr Titcombe's Letters to Young People, Single and 

Married. 

9. Undine and the Two Captains. By Baron De La Motte 

FouQUE. A new Translation by F. E. Bunnett. Illustrated, 
xo. Draxy Miller*s Dowry and the Elder's Wife. By Saxb 

Holme. 
XX. The Four Fold Pieces. By Madame Gouraud. Numerous 

Illustrations. 

12. Work : a Story of Experience. First Portion. By Louisa M. 

Alcott. 

13. Beginning Again : being a continuation of ' Work. 

X4. Picciola : orj Uie Prison Flower. By X. B. Saintine. Numerous 
g^phic Illustrations. 

Notice. — ^The Volumes in this Series will also be published in a more expen- 
sive form on fine toned paper, cloth extra, gilt edges, at 2j. td. or 3^. bd. 
each, according to size, &c. 
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